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An ante-nuptial settlement in articles, is in equity, if registered, valid as a lien 
upon the property agreed to be settled, against the general creditors of the 
settlor, and of course is valid against one claiming in place of a creditor. 
Therefore a purchaser at execution sale of the property included in the set- 
tlement, is bound to execute it, although he may not have had notice of it at 
the time of his purchase. 


On the 11th Janu 19, William D. Freeman, in contem- 
plation of a marriage which had been agreed on between him- 
selfand Harriet Green, executed a bond to the defendants, 
Marmaduke N. Jeffreys and Jones Cook, in the penal sum of 
ten thousand pounds, with condition to be void, if within six 
months after the marriage, he should, by such deed as the obli- 
gees might approve, convey the whole of the property of his 
then intended wife unto the said obligees, upon trust, to permit 
the said Freeman to have the use and profits thereof, during 

. his life; and after his death, to the use of the said Harriet, and 
of such child or children of. the said Harriet, as might be then 
living, as tenants in common, and their heirs forever; and if she 
should have no children living at his death, then to the 
use of the said Harriet and her heirs forever. The mar- [390] 
riage was shortly afterwards solemnized, and the bond, ~ 
Within six months thereafter, proved and registered. Freeman, 


by virtue of the marriage, became possessed of several slaves, 
[Dev. & Bat. Eq., Vol. 1.—*25.] 
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to which his wife was previously entitled; and in the month of 
February 1828, died insolvent, without ever having executed 
the conveyance mentioned in the condition of the bond. His 
wife survived him, and had then living three infant children, 
who, with her, were the plaintiffs in this cause. On the sixth 
of October 1820, the defendant, Charles A. Hill, purchased one 
of these negroes, a man called Gray, at an execution sale, on a 
judgment againgt Freeman. Shortly after the death of Free- 
man, this bill was filed, praying tbat the said bond might be 
established as a marriage settlement, and specifically executed, 
with respect to the said negro, for an account of his hire and 
profits, since the death of Freeman; and for general relief. These 
facts were clearly established, either by the admissions of the 
defendant or by proof. The bill also charged, that the defend- 
ant Hill had express knowledge of the bond, before his pur- 
chase. This allegation was not admitted on his part, and was 
the only matter of fact disputed in the case. 


The case was argued several terms ago, by W. H. Haywood 
for the plaintiff; Badger for the defendant Hill; and Devereux 
for the trustees. 


Gaston, Judge.—Were it necessary to decide on the fact of 
notice, we should probably have little — in determining 
it against the defendant. While he 
knowledge of the bond, he states several circumstances tending 
to show information respecting the claim of the plaintiff, as 
should have put him upon his guard; and according to the law 
of a court of equity, is equivalent to notice. But as in our view 
of the case the fact of notice is an immaterial one, we forbear 
from determining it. 

By the marriage, Freeman acquired a legal title to the slave 
in question. This legal title was, by virtue of the bond, charged 

specifically with the trusts therein declared. An agree- 
{391] ment for a mortgage is, in equity, a mortgage, and a lien 

upon the land agreed to be mortgaged, against the cred- 
itors of the mortgagor. Burn v. Burn, 3 Ves. 573. An equi- 
table mortgagee has a specific lien, even against the preroga- 
tive of the crown, in respect of a debt accruing to the king 
subsequently. Casberd v. Ward, 6 Price, 411; Picton v. Phil- 


enies, by his answer, 
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pot, 12 Price, 197. One covenants before marriage to settle 
certain lands on his wife for life, and afterwards devises these 
lands for the payment of his debts; this covenant is a specific 
lien on those lands, against the creditors. But if he had cov- 
enanted to settle land, of a certain value, without mentioning 
any in certain, then there would have been no specific lien, and 
the wife must have come in as a creditor in general. Frenault 
v. Dedin, 1 P. Wms. 429. This specific lien was good against 
the creditors of Freeman. There is no allegation or pretence, 
that the equitable settlement was not bona fide. It was a pro- 
vision made for the intended wife and her children, only to the 
extent of her then property. Our act of 1785, (Rev. c. 238, «. 
2,) permits a marriage settlement, or other marriage contract, 
to avail against creditors, when a greater value is not secured 
to the wife than the portion received with her, and the net es- 
tate of the husband, at the time of his marriage, exclusive of 
his debts. 

The bond was registered within the time prescribed by the 
first section of this act, for the registration of marriage settle- 
ments, and other marriage contracts, binding the estates of hus- 
bands. This was a necessary ceremony, to give validity to this 
equitable settlement, against the creditors of Freeman. 

From the preamble of the act, and from the language of its 
several enactments, it is obvious, that it is the creditors of the 
husband whom it designs to protect against deception and injury. 

This equitable settlement, being unimpeached for fraud, not 
exceeding the amount permitted to be thus settled, and having 
the notoriety prescribed by law, and being, therefore, good and 
valid against the husband’s creditors, with or without 
actual notice, must be good and valid against those who [392] 
succeed simply to the rights of those creditors, with or 
without notice. A sale under a fiert facias is the prescribed 
mode in which the law carries into effect its seizure of the pro- 
perty of a debtor, for the satisfaction of the demand of his cred- 
itors. The mandate gives no authority to the officer, to seize 
any other estate than the estate of the debtor; and the vendee 
under the execution acquires no other estate than the law di- 
rected to be seized for this purpose. The vendee represents 
the judgment-creditor, but is not regarded a purchaser from 











EQUITY CASES. 


Simms v. Garrot. 








the proprietor. The well known doctrine of equity, which re- 
fuses to enforce a trust against a purchaser for valuable consid- 
eration, and without notice, applies only in cases of sales be- 
tween parties, not to vendees under executions. If the bond in 
this case had not been registered, as no notice would have made 
it binding upon the creditor, none would have given it validity 
against the vendee at the sale under the creditor’s execution. 
Registered or not registered, it would have been enforced 
against a purchaser, (from the husband,) with notice of the 
lien. It would be absurd if all could be prohibited from buy- 
ing, at an execution sale, what a creditor had a right, by exe- 
cution, to seize and sell; and scarcely less so, if what could not 
be rightfully seized by execution, might nevertheless be right- 
fully bought at a sale under it. Cases may occur, in which a 
vendee at an execution sale may be protected, or relieved against 
valid liens upon the property, because of fraud in the incum- 
brancer, concealing his demand. But these belong to a differ- 
ent head of equity, and have no application to the subject now 
under consideration. 

It is the opinion of the court, that the plaintiffs are entitled 
to a decree for the negro, and for his hire and profits since the 
death of Freeman; and to costs, against the defendant Hill. 
Under the circumstances of this case, the trustees must pay 
their own costs. 

Perr Curiam. Decree accordingly. 


NOTE.—The act of 1785, referred to in this case, is contained in the 24th and 
25th sections of the 37th chapter of the Revised Code. Upon the questions here 
decided, sce Smith vs. Garey, 2 Dev. & Bat. Eq. 42; Saunders vs. Ferrill, 1 Ired. 
Eq. 92, and Dudley vs. Cole, post 429, and the note thereto. 





[893] KIMBOROUGH J. SIMMS et al. v. ISHAM GARROT and BERRY 
D. SIMMS. 


A legacy to the lawful heirs of A., when it appears in the will that he is living, 
is equivalent as a description, to a legacy to his next of kin, or to his 
children. 

A legacy to the children of A. is to be divided among those born at the death 
of the testator. 
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A lapsed legacy does not fall into a residue which is only partial in its nature, 
though it requires very special words to deprive a residue of its general 
character. Where a residue consisting of crop, stock and furniture, was 
given, it was held, that a lapsed legacy of a slave did not fall into it, but was 
subject to distribution under the statute. 

A bequest of a slave to A., for life, with remainder to the lawful heirs of B., who, 
it appears from the will, was alive, is tantamount to a bequest to the chil- 
dren of B.; and is to be divided among those who shall be in esse at the death 
of the first taker; and is not confined to those born at the death of the 
testator. 


Redding Simms, in the year 1823, by his will, among other 
things, bequeathed as follows: “I leave to my beloved mother, 
Martha Simms, one negro woman, during her natural life, by 
the name of Sally; and at her death, I give her to Joel Simms’s 
lawful heirs. 

“T loan fo my brother Joel Simms during his natural life, 
four negroes, viz., &c.; also one tract of land, &c.; and at his 
death, &c. I give to my brother John Simms, two negroes, &c.; 
also two hundred and fifty dollars in cash. 

“The balance of my property, consisting of stock, of horses, 
cattle, hogs, and sheep, with my household and kitchen furni- 
ture, plantation utensils, with my crop of corn, fodder, wheat 
and cotton, I leave with my executors, out of which my just 
debts are to be paid; and the residue, if any, I give to Joel 
Simme’s lawful heirs; one mule excepted, which I give to Berry 
D. Simms.” 

Of this will, he appointed the defendants executors, who, 
after his death, proved the same. John Simms died before the 
testator. The plaintiffs are Joel Simms’s children, who sur- 
vived the testator. Martha Simms, the mother of the testator, 
survived him; and upon her death, the negro woman 
Sally was sold by the executors. The plaintiff, Berry [394} 
Simms the younger, is a son of Joel, born after the death 
of the testator, but before that of his mother. 

The bill prayed an account of the assets of Redding Simms; 
and at the hearing the following questions arose:— 

1st. Whether the plaintiffs were sufficiently described so as 
- to enable them to take under the will? 

2d. If they were, did the plaintiff, Berry Simms the younger, 
take under the residuary clause? 
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3d. Whether the legacy to John Simms which lapsed by his 
death, passed under the residuary clause? : 

4th. Whether the plaintiffs, and especially the plaintiff Berry 
Simms the younger, took the money for which the slave Sally 
was sold? 


W. H. Haywood, for the plaintiffs. 
Badger, for the defendant. 


Danret, Judge.—In this case, there are several questions 
submitted for the decision of this court, arising upon the con- 
struction of the last will of Redding Simms. First. Does the 
residuum, after paying debts, belong to the plaintiffs, who were 
the only children and next of kin to Joel Simms at the death 
of the testator? The residuary clause is in these words: “the 
balance of my property, consisting of stock, of horses, cattle, 
hogs, and sheep, with all my household and kitchen furniture, 
plantation utensils, with my crop of corn, fodder, wheat and 
cotton, I leave with my executors, out of which my just debts 
are to be paid; and the residue, if any, I give to Joel Simms’s 
lawful heirs; one mule excepted, which I give to Berry D. 
Simms.” The testator takes notice that Joel Simms was alive 
at the making of the will: he devises and bequeaths to him 
lands and slaves. There can be no doubt that the testator did 
not intend that the words “lawful heirs,” should be taken in 
their technical meaning, but he meant to designate a class of 
persons, who should take immediately on his death. That class 
of persons must be either the next of kin of Joel Simms, or the 
children of Joel Simms; and in this case it is not material 

which, since the next of kin of Joel Simms were his 
[895] children—the plaintiffs. It is always a question of in- - 

tention, as to the meaning of a testator in the use of the 
word “heirs;” if it appear that the intent was for the heir, 
properly and technically such, to take the personal estate, there 
can be no objection to his title. 1 Roper on Leg. 88. 
Gwynne v. Maddock, 14 Ves. Jun. 488; Britton v. Twining, 3 
Mer. 176; Mounsey v. Blamire, 4 Russell, 384. But the in- 
tention here is plainly, that Joel Simms’s next of kin, or chil- 
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dren, at the death of the testator, should take this partial 
residue, if any, and so we determine. 

Secondly: Berry Simms, Jun. the son of Joel Simms, born 
after the death of the testator and after the time when this 
fund (the partial residue) was in law to be divided, is not en- 
titled to a share of this fund. The rights of legatees are finally 
settled and determined at testator’s death, when the legacy is 
due. 1 Roper on Leg. 48, 49; and the authorities there cited. 

Third question. Testator bequeathed a legacy in money and 
slaves, to his brother John Simms. John Simms died in the 
lifetime of the testator, and the legacy lapsed. The plaintiffs 
claim this fund as residuary legatees. Are they entitled to it? 
It does not appear from anything said in the will, that the tes- 
tator contemplated the possibility of any of the legatees dying 
in his lifetime. If the plaintiffs were general residuary lega- 
tees, they would be entitled, not only to what remains after 
payment of debts and legacies, but also to whatever may by 
lapse, invalid disposition, or other casualty, fall into the resi- 
due after the date and making of the will. Bird v. Le Fevre, 
15 Ves. Jun. 589; Roberts v. Cooke, 16 Ves. Jun. 451; Smith 
v. Fitegerald, 3 Ves. & Beames, 3; Leak v. Robertson, 2 Mer. 
392; 5 Mad. 412; 2 Roper on Leg. 453. 

But when the legatee is not generally, but only partially 
residuary legatee, he will not, in that character, be entitled to 
any benefit from lapses, though very special words are required 
to take a bequest of the residue out of the general rule. 2 Jac. 
& Wal. 406, per Lord Expon. 2 Roper on Leg. 457. It some- 
times happens that a testator appoints a residuary legatee of a 
partial residue, and not of the general undisposed of sur- 
plus of his personal estate, in which case, of course, the [396] 
residuary legatee of such partial residue will not be en- 
titled to lapsed interests; as where a testator directs a certain 


' leasehold house, and the furniture and effects thereto belong- 


ing, to be sold, and out of the produce, certain legacies to be 
paid, adding words to this effect; “if any thing remains,” or 
“what is left to B.;” in such case, B. will only be entitled as 
residuary legatee of the fund specified, and not of the general 
residue. 2 Roper on Leg. 558. So here, the testator bequeaths 
“the balance of my property, consisting of stock, of horses,” 
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&c. enumerating the particular articles, which particular 
property he charges with his debts, and then in and at the foot 
of the same clause, he goes on to say, “and the residue, if any, 
I give to Joel Simms’s lawful heirs.” The words “residue if 
any,” must of necessity b~ understood to refer to the particular 
fund made from the particular articles just above enumerated. 
So that it seems to us, that the plaintiffs are residuary legatees 
of a partial residue, and not of the whole undisposed of sur- 
plus, of testatur’s personal estate. razer v. Alexander, 2 Dev. 
Eq. Rep. 348. We are therefore of the opinion that the plain- 
tiffs are not entitled in their character of residuary legatees to 
the fund which fell in by the legacy of John Simms lapsing; 
but the same is undisposed of, and belongs to the next of kin 
of the testator, and goes according to the statute of distributions. 
Fourth question. Testator, by a clause in his will, bequeaths 
as follows: “I leave to my beloved mother Martha Simms, one 
negro woman, during her natural life, by the name of Sally; 
and at her death, I give her to Joel Simms’s lawful heirs.” 
Martha Simms is dead; and the slave Sally-has been sold by the 
executors, and the money is now in court. Are the plaintiffs 
entitled to this fund? or are they entitled to it with their brother 
Berry Simms, who was born during the life of Martha Simms, 
the tenant for life? or is the fund undisposed of by the will, and 
to be distributed as in a case of intestacy? It has been before 
remarked, that the testator knew that Joel Simms was 

[397] alive, for he bequeathed him a legacy; and, therefore, 
did not mean to be understood by the words “lawful 
heirs,” when used in his residuary bequest, (which bequest was 
to take effect at his death,) as intending heirs of Joel Simms, 
according to the technical meaning of that word; and although 
the inference is less strong upon this clause of the will, than in 
the other, that the testator, by using those words, intended 
that the next of kin, or children of Joel Simms, should take in 
remainder, yet in our opinion, the inference of intention is 
sufficiently strong to induce us so to construe the words; for he 
has used the same words in the same way, in different parts of 
his will. We therefore must understand, that he intended that 
they should convey the same meaning when used in one and every 
clause of his will. We think that the children of Joel Simms 
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(being his next of kin) will take this fund, as legatees in re- 
mainder; and we are of the opinion, that Berry Simms, Jun. is 
entitled to a share of the money produced by the sale of the 
slave Sally, he being én esse, at the time the law required the 
fund to be divided.. If the words “Joel Simms’s lawful heirs,” 
could be made to mean, Joel Simms’s children, then there 
would be no doubt but that Berry (born during the life of the 
tenant for life,) would take. night v. Wall, determined at 
this term. But take the words “lawful heirs” to mean next of 
kin of Joel Simms, then the words in the clause in question, 
“and at her death (viz: Martha’s death) I give her (slave Sally) 
to,” &c., show an intention in the testator, that the next of kin 
of Joel Simms, Tiving at the death of Martha the tenant for 
life, should take the fund in remainder. As in the case of 
Long v. Blackall, 3 Ves. 454, where testator gave leasehold 
property upon the death of his last surviving son, without 
leaving issue male, &c. (to whom he had limited the estate) 
“to such persons as should then be his (the testator’s) legal 
representatives.” The event happened upon which its last 
limitation was to take place; and it was determined, that the 
testator’s next of kin, living at the death of the survivor of the 
sons, were entitled. Vide also 1 Roper on Leg. 124. 

We are of the opinion that the fund by the sale of the [398} 
slave Sally belongs to the plaintiffs and their brother, 


Berry Simms, Jun. 


Per Cur. Decree aecordginly. 


NOTE.—The points decided in this ease are so well settled that it is unneces~ 
sary to refer to all the subsequent cases in which they have been recognized. A 
reference to a recent decision upon each point is all that can be of any use. 

In Carroll vs. Hancock, 3 Jones’ Rep. 471, the court say that “it is well settled, 
that where a life estate is given with a limitation over to a class, the matter is 
kept open until the termination of the particular estate, so as to include as many 
objects of the testator’s bounty as possible.” ‘It is otherwise when there is no 
particular estate, for then the call is made at the death of the testator, and those 
take who then answer the description.” The difference between the operation of 
a general and a special residuary clause, with respect to lapsed or void legacies, 
is fully disoussed and explained in Lea vs. Brown, 3 Jones’ Eq. 141. See, also, 
Allison vs. Allison, Ibid, 236. The word “heirs”, when used generally in refer- 
ence to personal property, means those who take by law or under the statute of 
distribution. Corbitt vs. Corbitt, 1 Jones’ Eq. 114. See, also, Henderson vs. Hen- 
derson, 1 Jones’ Rep. 221, which shows that the widow may be excluded when 
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there is an apparent intent to do so. A limitation to the heirs, or the heirs of 
the body of one known by the testator to be alive, is construed to mean the chil- 
dren, and the descendants of deceased children of such person. Knight vs. Knight, 
3 Jones’ Eq. 167. 





ALEXANDER McKAY o. HARRY 8S. WILLIAMS, et al. 


Slaves held in trust to be divided among A’s children ‘‘who may be now living, 
and those who represent a deceased child, in proportion, and after the same 
manner as if they were claiming them as next of kin of their father,” are 
not liable to an execution at law. And in equity, a crediter under an as- 
signment subsequent im date to the execution, but prior to the bill of the 
plaintiff in such execution, to subject the fund, is preferred. 

A creditor whose execution has no lien upon a trust estate, can subject it in 
equity, only upon the ground that he cannot otherwise procure satisfaction. 
The jurisdiction is eriginal; and as prierity of time is regarded in equity, any 
other person having bona fide a specific lien prior to the filing of his bill, is 
preferred to him. 

But where the execution has a liem at law, the jurisdiction becomes ancillary, 
and the legal prierity is not lost by seeking that relief. 

A trust estate is not liable to execution at law, unless it be a pure and simple 
one, in which nothing is te be dene by the trustee. 

The cases of Brown v. Graves, 4 Hawks, 342; Harrison v. Battle, 1 Dev. Eq. Rep. 
537; and Gillis v. McKay, 4 Dev. Rep. 172, approved. 

Whether the interest of one tenant in common ef a trust estate can be sold at 
law under execution. Qu? 


Pherebee Williams, on the 20th day of November 1827, con- 
veyed to Joel Williams fifty-nine slaves in trust, to be divided 
into three equal parts: of which one-third part to be divided 
among the children of donor’s brother Samuel, deceased, who 
may now be living, and those who represent any deceased child 
or children, in the proportion, and after the same manner, as 
if they were claiming the said slaves as next of kin, or distri- 
butees, under the statute of intestacy, of their father’s estate. 
One other third part is given in the same words to the family 
of her brother Isaac, also deceased; and the remaining third in 
the same words to the family of her brother Joel, deceased. 
Then is added the following clause: “and also upon the further 
trust to appropriate the hire and profits derived from the said 
slaves, to and among the children aforesaid, and grand-chil- 
dren, in the same proportion that they share in the slaves, after 
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deducting the reasonable charges and disbursements for man- 
aging this trust.” The trustee, Joel Williams, took possession 
of the slaves, and hired them out in the years 1828 and 

1829. Samuel Williams, the brother of the donor, left [399] 
living at his death, at the date of the above-mentioned 

deed, four children; of whom Harry S. Williams is one, and 
the wife of the present plaintiffis another. The families of the 
other two brothers of the donor, Isaac and Joel, were very nu- 
merous; several of the creditors of the said Harry S. and of the 
plaintiff, respectively, (who had removed from this State,) le- 
vied attachments on the slaves in the hands of the trustee as 
garnishee; and the several children and grandchildren set up 
claims to shares of the slaves in conflict with each other. In 
February 1829, Joel Williams, the trustee, filed his bill in the 
Court of Equity for Cumberland county, against all his cestue 
que trusts, and their attaching creditors, submitting to carry 
into execution the trusts, and alleging his inability to do so, by 
reason of the impossibility of determining what share each 
claimant was entitled to, and of the impediment to a division, 
by means of those attachments; and praying that the accounts 
and divisions might, for his protection, be taken under the di- 
rection of the court. 

In that cause it was, on the 22d day of November 1830, or- 
dered, that a division of the slaves into three equal parts should 
be made by the clerk and master. The part that might be al- 
lotted to the children of Isaac Williams to be again divided 
into nine equal shares, one for each of his children, or those re- 
presenting them; and the same with respect to the share of 
Joel Williams, deceased’s, children: that the negroes allotted 
for those two classes of claimants should be delivered to the in- 
dividual claimants, respectively, upon their giving bonds re- 
spectively for the forthcoming of the slaves to answer the fur- 
ther order or orders in the cause; but that the third part allot- 
ted to the children of Samuel Williams, deceased, should re- 
main in the hands of the trustee, Joel, without further division 
amongst these children severally, and be hired out by the said 
trustee, subject to the further order of the court, touching their 
final disposition: and it was referred to a master to state an 
account of the trustee with the trust fund, for the hires 
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[400] and expenses of the slaves, and to report a just allow- 

ance to the trustee for his trouble and services, and all 
his costs at law; and these ordere were declared to be made by 
consent, and without prejudice to the rights and ultimate lia- 
bility of any of the parties. 

On the 12th February 1831, the master made the division as 
directed; and as to the share allotted to Samuel Williams’s chil- 
dren, he reported, “that it remains undivided, to await the de- 
cree that may be made, touching the same:” the master also 
reported on the accounts of the trustee. At the next Term, 
May 1831, the report as to the division of the slaves was con- 
firmed; but the parties had leave to except to so much of it as 
related to the accounts. 

The present plaintiff was a creditor by judgment in the Court 
of Cumberland of the defendant Harry S. Williams, one of the 
four children of Samuel Williams, deceased; and in December 
1830, sued out a fiert facias thereon, on which the sheriff re- 
turned to March Court, 1831, “That he had, on the 16th day of 
February 1831, levied the same on the defendant’s interest in 
the part allotted to the children of Samuel Williams, of the ne- 
groes belonging to the estate of Pherebee Williams, deceased.” 
On this return the plaintiff has regularly issued writs of vendi- 
tiont exponas from that time up to the filing of this bill; but 
nothing has been done on them; nor did the sheriff at any time 
interfere with the possession of the slaves by the trustee Joel 
Williams, 

At the next term of the Court of Equity, the 22d of Novem- 
ber 1831, it was further ordered, that the clerk and master 
should sell the slaves allotted to Samuel Williams’s children, 
on a credit of six months, and bring the proceeds of the sale 
into court, for the further direction of the court; and that the 
creditors by judgment or attachment of Harry S. Williams, 
should not sell any of the said slaves on execution, but might 
apply in that court for satisfaction out of the proceeds of the 
sale then ordered. 

The master sold the negroes accordingly, on the 2d day of 
January 1832, for $6278; and made a report thereof, which was 
confirmed on the 16th of May 1832; and the master was or- 
dered to collect the money when the bonds should fall due; and 
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the same was ordered to be divided into four equal 

parts, whereof Harry S. Williams was declared to be enti- [401] 
tled to receive one-fourth part. The trustee, Joel Wil- 

liams, was also ordered to pay and deliver to the master, a bal- 
ance then found to be in his hands, in cash and bonds, for the 
hires of the slaves, after making him all just allowances; and 
the master was directed also, to collect those debts. On the 
18th day of October 1832, Harry S. Williams, then, and for 
some years before, residing out of the State, assigned all his 
interest in the said slaves, so allotted to him, or for his use, and 
in the proceeds of the sale thereof, and the funds to him in any 
wise belonging, under the said deed of his aunt Pherebee Wil- 
liams, and the decrees of the court in the said suit, for or on 
account of the said slaves or their hires or profits, to the de- 
fendant, McNeill, in trust, to secure the payment of certain 
debts in the deed mentioned, amounting to the sum of $1909; 
whereof the sum of $259 was due to certain creditors by judg- 
ment in Cumberland, rendered on attachments served on these 
slaves; and the residue, $1650, was due to certain other credi- 
tors in Tennessee; and if the fund should be more than suffi- 
cient to discharge those debts, then in trust to pay a debt of 
said Harry S. to one S. Senter, upon judgment in Cumberland; 
and the residue, if any, to pay to maker of the deed. 

On the 14th day of May 1833, it was, upon the petition in 
the cause presented by H.S. Williams and McNeill, ordered 
by the court, that the master pay out of the share of H. 8. Wil- 
liams, of the fund in court, the sums due to the said attaching 
creditors, who are also provided for in the assignment to Mc- 
Neill; and that he pay the residue of the said H. S. Williams’s 
share of said fund, consisting of one fourth of the proceeds of 
the sale of one-third part of all the said negroes, and a like pro- 
portion of the proceeds of the hires, to the said McNeill; he be- 
ing entitled thereto, under and by virtue of the said assign- 
ment. The present bill was then brought on the Ist June 1833, 
by the plaintiff, Alexander McKay, against H. 8S. Williams, 
McNeill, Senter, and the creditors in Tennessee, in which the 
foregoing matters were charged; and also that McNeill 
had received, or was about to receive from the clerk and [402] 
master, the sum so decreed to be paid to him, to apply it 
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in payment of the debts, as by the assignment directed. The 
bill submitted to payment being made to the creditors by at- 
tachment in North Carolina, as they had acquired a specific 
lien on the property, independent of, and long before the as- 
signment; but in respect of the other debts thereby secured, the 
bill insisted that the plaintiff, by force of his writ of fiert facias, 
and by keeping up writs of venditioni exponas, had a prefera- 
ble legal right to satisfaction out of the said slaves, and then 
had it out of their proceeds; and that the said H. 8. Williams 
could not assign the same, so as to defeat him, and that such 
assignment was void as against him. The bill further charged, 
that the assignment was made by Williams, and accepted by 
McNeill, with a full knowledge of the plaintiff’s judgment and 
executions, and with the view to defeat his right to priority of 
satisfaction, before the creditors secured, or intended to be se- 
cured, by the said deed: and that said McNeill intended to 
send the fund to the creditors out of the State, towards the 
satisfaction of their debts, in manifest fraud of the plaintiff’s 
rights, although the plaintiff had given him notice not to do so. 
The prayer was that McNeill might be enjoined from thus pay- 
ing over the money, or any part of the trust funds, and might 
come to an account thereof with the plaintiff, and first satisfy 
the debts to the plaintiff. 

An injunction issued accordingly. 

The defendants, McNeill and H. 8. Williams, answered, and 
denied any actual intention to defeat the plaintiff’s debt; and 
stated that the debts secured, or intended to be secured by the 
assignment, were true and just debts; and that the deed was 
executed solely for the purpose of securing and satisfying them; 
and insisted that it was effectual in law for that purpose, not- 
withstanding the judgment and executions of the plaintiff, of 
which McNeill denied any knowledge at the time of the assign- 
ment. By the death of F. Williams, the principal creditor in 
Tennessee, the suit abated as to her; and the bill was taken pro 

confesso, after advertisement, as to the other creditors 
[403] there resident. The cause being set down for hearing, 
was transferred to this court. 


Badger, for the plaintiff. 
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Devereux, for the defendants. 


Rorrin, Chief Justice.—The bill does not impeach the as- 
signment as being fraudulent within the act of 1715, for want 
of a consideration, on account of the debts mentioned in it not 
being due. On the contrary, it assumes all of them to be just; 
and submits to payment of those upon judgments in this State, 
because they have a legal preference by reason of the prior lien 
of the attachments. In the ground of that submission, we think 
the pleader who drew the bill was mistaken; because in our 
opinion, this interest of H. 8. Williams was not subject to at- 
tachment. But for the same reason on which that preference 
is yielded, the bill insists that the plaintiff acquired a lien by 
his execution, which arrested the power of the debtor to assign 
this fund. Upon the correctness of this position, the rights of 
these parties depend. 

There is no doubt that this court, considering an equitable 
right as a part of the property of a debtor, will make it effectual 
to the satisfaction of a creditor who has established his debt by 
judgment, and is unable to obtain satisfaction by execution at 
law; but this is not on the ground of any lien created by the 
execution on the equitable property of the debtor. On the 
contrary, it is upon the ground that there is no such lien; and 
that in consequence thereof, unless equity will decree a satis- 
faction, the creditor can have no other remedy. Since there is 
no lien, the debtor may assign for value, unless the object of 
the assignment be in reality and primarily to defeat the credi- 
tor, as if the purchaser have notice of the judgment debt, 
knows of the insolvency of the debtor, and that his object is to 
put the money in his pocket, and defy the creditor. dgill v. 
Haywood, 3 Atk. 356. But that is an intent that cannot be 
implied; nay is repelled, when the assignment is to satisfy or 
secure another bona fide debt; because, until a specific lien be 
in some way created, a debtor has a right to prefer — 
which creditor he pleases. This is so even at law; and [404] 
much more in equity, which regards all debts as alike 
in conscience. If therefore, from the nature of the property, 
the process of execution does not create a lien at law, the credi- 
tor must file his bill against the debtor and his trustee, to 
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charge the particular equitable property in this court, which 
constitutes a lis pendens, as to the thing, and ccnsequently re- 
strains the debtor’s alienation, or rather keeps the property 
still liable in the hands of the assignee. Zdgill v. Haywood; 
Hendricks v. Robinson, 2 John. C. C. 306. Until bill filed, 
any honest disposition by the debtor of his equitable property 
is sustained; and that for the payment of a just debt is ap- 
parently honest. 

It is, however, otherwise when the property is subject to be 
sold under the execution at law; for the jurisdiction here, then 
becomes ancillary to the law. The legal lien is not lost by the 
creditor being under the necessity of coming into this court, to 
clear the title of doubts, or ascertain the precise extent and 
value of the debtor’s interest; equity neither sets up nor de 
stroys such a lien. 

As the assignment, in question here, was made before the 
bill filed, and is not impeached for fraud, it must prevail, un- 
less the plaintiff could have sold the negroes in question, under 
his execution. The case may be confined to the view arising 
on that state of facts. Although it might be a materia! ques 
tion, whether plaintiff did not lose the lien, as against these 
parties, by what afterwards happened; that is to say, by his not 
selling and suffering the negroes to be turned into money, 
under the decree of the court of equity. But supposing his 
rights against this fund to be the same as against the negroes 
themselves, he cannot be preferred to the assignee, unless at 
law the negroes were subject to sale by the sheriff. 

It is insisted that they were; first, because the legal title 
vested in H. 8. Williams, and his brethren, as tenants in com- 
mon of their share, upon the division made in February 1831, 
under the order of November 1830; but the contrary is quite 
clear. No conveyance by the trustee was made or directed; 

and when that general division was confirmed, the share 
[405] allotted to this particular family was undivided between 

them, and was directed to be still held by the trustee, 
expressly upon the old trusts, for them. 

It is farther insisted secondly, upon the ground, that after 
that division, the trust-estate was within the act of 1812, and 
subject to be sold under execution against H. 8. Williams, one 
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of the cestué que trusts. It is to be remarked here, that all the 
rights of the plaintiff depend, in this suit, upon the soundness 
of this rule, as applied to the property in the state it was 
during the operation of his fiert factas, sued out from Decem- 
ber 1830, and returnable to March court 1831. All the exe- 
cutions since issued are writs of venditiont exponas, upon the 
levy of that fiert facias; and therefore the whole rests upon the 
effect that had at the time. We think it clear, that the property 
was not then in a condition to be seized and sold at law. It 
was then subject to all the complicated trusts that ever existed 
under the deed of Pherebee Williams. Even the general 
division was not then reported, much less confirmed. The 
whole was liable then to be set aside, and the negroes allotted 
to this family given to others of the cestui que trusts. Indeed, 
that division seems to have been made more for the conveni- 
ence of the parties, and to relieve the trustee, as to the posses- 
sion of some of the slaves, than to conclude the rights, or for 
any other purpose; for to all the parties it was without preju- 
dice; and the respective claimants had still to show, among 
themselves in families, what advancement from their several 
fathers they had received; and the shares of all were subject to 
the demands of the trustee, for his services and disbursements 
on the trust property, according to the terms of the deed. But 
this was more particularly the case with respect to the allot- 
ment of slaves, in which H. 8S. Williams was concerned; for 
they were to be held by the trustee himself as such, subject to 
the original order of the court, as to their distribution—none 
whatever having been then or previously made touching that 
share. 
Those slaves were then plainly not held upon that simple, 
pure and clear trust, by which it was the duty of the trustee to 
admit the cestwi gue trust into the immediate enjoyment 
and possession of the property, and convey the legal es- [406] 
tate upon his demand, which according to the rule of 
Brown v. Graves, 4 Hawks, 342, and Harrison v. Battle, 1 
Dev. Equity, 537, approved in Gillis v. McKay, 4 Dev. 172, is 
necessary to bring the case within the act of 1812. This last 
case, indeed, arose upon the very deed now before us; and it 
obliges us to treat all interest of the cestut gue trust under the 
[Dev. & Bat. Eq., Vol. 1.—*26,] 
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deed, as merely equitable rights, until the property came to 
those persons, divested altogether of the trust; or, at least, until 
those trusts be altered and reduced, by a decree of the court, 
or the acts of the parties, to a state of purity and simplicity, in 
which the trustee holds only for one cestut que trust, or for one 
set of cestui gue trusts, all claiming an equal and ascertained 
interest. 

The case, therefore, is against the plaintiff, upon its particr- 
lar circumstances at the time he sued the execution, by which 
he supposes himself to have acquired a lien. 

This cause, it is thus seen, may be decided without discuss- 
ing the more general question, whether, upon a trust for two or 
more, as immediate, equitable, joint-tenant, or tenants in com- 
mon, the interest of one of them can be sold under execution 
against him alone. The court, therefore, deems it proper to 
leave that important point still open. 

It appears by the pleadings and exhibits, that the debts se- 
cured by the assignment amount to $1909, exclusive of that to 
Senter, of which the particular amount does not appear. The 
sum to which McNeill is entitled, as the share of H. S. Williams 
of the proceeds of the sale of the slaves, is only $1569 50; a 
balance, therefore, will be still due on those debts. If this were 
the whole case, the bill ought at once to be dismissed; but the 
deed of H. 8. Williams, which is exhibited, also conveys two 
tracts of land upon the same trusts, with directions to sell them; 
and McNeill has also received, or is entitled to receive, further 
sums, as his assignor’s share of the hires of the negroes. It does 
not appear what sums will come to the trustee from those sour- 
ces; but it may be, that after satisfying the debts mentioned in 
the deed, there will be a surplus applicable to the plaintiff’s 

demand in this court. Liberty is therefore given to the 
[407] plaintiff, to have an account stated of those debts, upon 

the foot of the assignment, and also of the trust fund in 
the hands of the trustee, in order to ascertain whether there 
will be anything over and above those debts, as described in 
the deed. But if such a reference be not asked, at or before 
the calling of the cause at the next term, the bill will then 
stand dismissed, with costs. In the meantime, the injunction 
heretofore granted must be dissolved, so far as respects the sum 
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to of fifteen hundred and sixty-nine dollars and fifty cents, before- 
til mentioned. 
rt, Per Curiam. Decree accordingly. 
me NOTE.—See Henderson vs. Hoke, ante 119, and the note thereto. 
ed 
4 THOMAS McLIN v. ROBERT McNAMARA, Adm’r of S. L. FERRAND. 

If a defence, which may be pleaded, is relied upon in the answer, its validity 
.3- can only be determined at the hearing. That part of the answer cannot be set 

down for argument, as a plea. 
a The rules of practice as settled in Bruce v. Child, 4 Hawks, 372, approved. 
n- An order of reference is a judicial act determining the cause, and cannot be 
0 “without prejudice,” but by consent, or when imposed as the terms upon 
to which a favor is granted to the person asking it. 
This bill was filed against the defendant, as administrator of 

4 S. L. Ferrand, for an account of certain dealings between the 
bo plaintiff and the intestate, including some articles of merchan- 
dize, which had been consigned to Ferrand for sale, on the 
wd plaintiff’s account. The defendant put in an answer, to which 
° he did not annex any account, and in which he denied all ac- 
he countability, so far as the facts are known to him; but if it 
. should be established by proofs, the answer then insists on the 
a statute of limitations, and also on the act of 1789, for the pro- 
> tection of administrators; and prays the same benefit thereof, 
2 as if the same had been pleaded. 
, The plaintiff replied to the answer, and the cause stood sev- 
d eral terms, upon orders for taking testimony. At the 

last term, without any order, publication, and without [408] 

setting the cause down for hearing, “the pleas were set 

down for argument;” and the counsel for the plaintiff further 





-moved the court, “that it be referred to the master, without 
prejudice, to take an account, with power to examine the par- 
ties on oath, and to compel them to produce such papers, as 
they may respectively have in their possession, as are requisite 
for taking such account.” The court refused the motion, but 
allowed an appeal by the plaintiff to this court. 


W. C. Stanly, for the plaintiff. 
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J. H. Bryan, for the defendant. 


Rurriy, Chief Justice, after stating the record as above, pro- 
ceeded: The question brought up by the appeal is necessarily 
confined to the order, denying the motion made on behalf of 
the plaintiff. But we cannot forbear remarking upon the un- 
usual and incorrect manner in which the parties treat the de- 
fence, set up under the statute of limitations. That defence, it 
is true, is proper for a plea, the office of which is to render an 
answer unnecessary. If the defendant does not, indeed, choose 
to bring it forward, by way of plea, he may insist on it in an 
answer. But if he does, the whole case made by the bill and 
answer is open for consideration; and the party cannot claim to 
have that part of his answer, as constituting a distinct and sub- 
stantive bar, disposed of before the cause is ready for hearing 
on all the pleadings and proofs. It is, doubtless, competent for 
the court, upon the hearing, to decline entering into other parts 
of a cause, if there be one decisively against the plaintiff. But 
that is only to save time and unnecessary labor, and is a deci- 
sion of the court in the cause, when the whole of it is open to 
discussion upon the hearing, and is very different from setting 
the case down to be heard upon the bill, one particular part of 
the answer, and the replication to it. There is, in fact, no plea 
to be argued. There is an answer, and the cause now stands 
on a general replication to it; and therefore the equity cannot 
be denied, until the case shall come on regularly to a hearing. 

A similar reason sustains the particular order com- 

[409] plained against. It is contrary to the course of the court 
to order a reference for taking accounts, on motion. It 
involves the whole merits of the cause, since such a reference 
can never be made, until the defendant is found by the court 
to be bound to account; and that is the question to be decided 
at the hearing. Inquiries as to particular facts may, indeed, 
be ordered upon the hearing, in aid of the Chancellor, upon 
matters reserved for further directions; but a reference to take 
an account upon a bill, whose sole object is to get such an ac- 
count, is a peremptory adjudication of the defendant’s liabili- 
ties, according to the result, as it may be found by the master, 
and overrules all the bars set up in the answer; so far, at least, 
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as to prevent the bill from being afterwards dismissed. If it 
be said that the reference asked was to be without prejudice, 
the reply is obvious, that as an order of the court in invitum, 
such an order is incongruous and absurd, since it professes to 
reserve that for future adjudication, which by the import of the 
same order, has been already determined. The parties may 
consent to such a proceeding, for the purpose of speeding the 
cause; and the court may require, in a proper case, such con- 
sent from a party, as a condition on which a favor may be 
granted to him. But without consent, the court can never 
make such an order. Attempts have been made, upon the pre- 
text of a loose practice in our courts, to escape from the conse- 
quences of a reference, by treating the case as still open to the 
equity of the defendant: but such attempts have not been sanc- 
tioned by this court. Bruce v. Child, 4 Hawks, 372. It is 
deemed safe and proper to adhere to the established rules and 
practice of courts of equity. It must, therefore, be certified to 
the court of Craven, that, in the opinion of this court, there is 
no error in the order of that court, from which the plaintiff ap- 
pealed; and the appellant must pay the costs of the appeal. 
Per Curiam. Decree below confirmed. 


NOTE.—See McCaskill vs. McBryde, 2 Ired. Eq. 52, where the present case is 
referred to and approved. 





GARNETT NEELY »v. NATHANIEL TORIAN. [410] 


Where a man in embarrassed circumstances, whose property was advertised 
for sale under a deed of trust, was induced to permit a tract of land, which he 
would not have had sold if the trust could have been otherwise satisfied, to be 
exposed to sale by the promise of one who wished to buy, that he should have 

. time to redeem it; and the effect of this promise was to stifle competition, and 
enable the person making it to purchase at an undervalue, a court of equity 
will compel such purchaser to submit to a redemption; and the act of 1819, 
(Rev. c. 1016,) will be no bar to such relief. 


The bill of the plaintiff charged, that the plaintiff became in- 
debted to the State Bank in the sum of $800, or thereabouts, 
and that Samuel Mitchell and James Currie were bound as his 
sureties therefor; that to indemnify his sureties, the plaintiff 
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conveyed in trust to one John B. McMallin, two tracts of land, 
two negro slaves, his stock of horses, cattle and hogs, and all 
his other property: that a suit was brought by the bank against 
the plaintiff and his sureties, and a judgment obtained therein 
at the January Term 1832, of Caswell County Court: that exe- 
cution issued upon this judgment, returnable to the April Term 
following of said court; and that the trustee advertised a sale of 
the property so conveyed, in order to raise the amount so recov- 
ered, to take place at the plaintiff’s house, on the 3d of April 
1832. The bill further charged, that a large number of persons 
attended at the time and place appointed: that one of the ne- 
groes was sold at the price of $400; and that then the defend- 
ant, professing a desire to serve the plaintiff, agreed with the 
plaintiff to bid off the plantation on which he resided, and 
whereon there was a valuable mill, to advance the residue of 
the money wanted to satisfy the execution, and to permit the 
plaintiff to redeem the same, on paying within a reasonable 
time the sum so advanced, and interest: that Samuel Mitchell 
was called as a witness to this agreement: that thereupon the 
said plantation was next set up for sale by the direction of the 
plaintiff, and bid off by the defendant, at the price of $611. 
The bill charged, that the plantation was worth $2000: that it 
would have commanded at that sale at least $1000, but 
[411] that the persons present were the neighbors of the plain- 
tiff, commiserated his situation, and were aware of the 
agreement which had been made between him and the defend- 
ant, and understood that the purpose of the defendant in bid- 
ding was to befriend the plaintiff. The bill further charged, 
that on the second day after the sale, the defendant paid to the 
trusteo the sum of $521 68, being the amount which was re- 
quired in addition to the money raised by the sale of the slave 
before mentioned, to discharge the execution, but had never 
paid, nor offered to pay, the residue of the price of the land: 
that on the 14th of Angust 1832, the plaintiff, having raised the 
money which had been paid by the defendant, tendered the 
same to him with interest; when the defendant refused to re- 
ceive it, under pretence that the plaintiff had suffered the time 
to elapse, within which the defendant would have allowed him 
to redeem; and the defendant insisted, that the sale had then 
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become absolute. The plaintiff averred that he was still ready 
to pay, and by his bill proffered to pay, the sum advanced by 
the defendant, with interest thereon; but charged, that the de- 
fendant had taken absolute conveyances from the trustee, and 
instituted an action of ejectment, to turn the plaintiff out of 
possession. The plaintiff prayed a writ of injunction to restrain 
the defendant from further prosecution of the action of eject- 
ment: that the defendant might be decreed to convey the land 
to the plaintiff, on payment of the sum advanced, and interest 
thereon; and for further relief. Upon the filing of this bill, a 
writ of injunction issued to restrain the defendant from prose- 
cuting the action of ejectment further than to judgment. The 
defendant put in his answer to this bill, whereby, admitting his 
purchase at the sale by the trustee of the land, mentioned in 
the plaintiff’s bill, at the price therein stated, and that he had 
taken a conveyance from the trustee for the said land, he ex- 
plicitly denied having entered into the agreement charged; or 
having said or done any thing for the purpose of preventing 
competition at the sale; or his knowing or believing at 

the time of the sale, that the bystanders were underany [412] 
impression that he was bidding to befriend the plaintiff, 

or under any agreement with the plaintiff. The defendant, in 
and by his said answer, set forth, that understanding that the 
sale was to take place, he attended thereat, with the view of 
making some purchases, by means whereof he might save some 
small debts therein particularly stated, due to him from the 
plaintiff: that applications were made to him by the plaintiff 
to advance the money required, and take a deed of trust on the 
land for security; which he rejected: that just as the sale was 
about to commence, the plaintiff requested him, if he became 
the purchaser, to give to the plaintiff a chance of redeeming 
the land, declaring that he, the plaintiff, could in three days 
"get the money to pay off the bank debt, from William McKis- 
sack: that thereupon, without apprising the plaintiff of what 
he meant to do, the defendant called on Col. Samuel Mitchell, 
one of the sureties for whose indemnity the sale was to be 
made, and inquired whether the price was required to be paid 
down: that Col. Mitchell replied, that if the money were paid 
by the Wednesday of the next Caswell County Court, it would 
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do: that he (Col. Mitchell) had offered the same terms to the 
plaintiff, and would do so to the defendant; and that the de- 
fendant then remarked, that the plaintiff had stated that he 
could get the money in three days; and that if the defendant 
bought the land, and the plaintiff raised the money in three 
days, he (the defendant) would give up the land. 

The defendant denied that any contract, agreement, or un-- 
derstanding, further than as above stated, existed between him 
and the plaintiff upon the subject. The defendant further de- 
nied that he made known the agreement, such as it was, to the 
company assembled, or any one of them; or in any manner in- 
timated that any understanding existed on the subject; or that 
he had either knowledge or suspicion that the company be- 
lieved that any understanding for redemption did exist; and 
declared that he had determined not to bid for the land more 
than $700; and that he had been informed by most of the mo- 

neyed men in the neighborhood, that it brought about 
[413] its value. The answer further stated, that the defend- 

ant, finding that the plaintiff did not, or coald not, get 
the money according to his expectations, on the 6th of April, 
paid McMaullin, the trustee, $500 68: that the plaintiff was 
present thereat and consented to the residue of the purchase 
money remaining in the defendant’s hands, until a settlement 
should be made with respect to the defendant’s claims before 
referred to, amounting in the whole to about $77. The defend- 
ant admitted, that on the 14th of August 1832, the plaintiff 
came to him with witnesses and offered to repay the purchase 
money, which the defendant refused to receive; but the defend- 
ant offered to pay the plaintiff the residue of his bid, after de- 
duction of the claims aforesaid; which the plaintiff rejected. The 
defendant further prayed by his answer, to have the benefit of 
the act of 1819, avoiding parol contracts respecting the sale of 
lands and slaves, as fully as if he had especially pleaded the 
same; averring that neither the said pretended agreement, nor 
any part thereof, nor any memorandum thereof, was ever re- 
duced to writing. Upon the coming in of this answer, a mo- 
tion was made to dissolve the injunction, and thereupon the 
court ordered that the same should be dissolved unless the 
plaintiff should, by a given day, deposit with the clerk and 
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master, the sum paid by the defendant, and interest thereon. 
The money was paid into the office accordingly. The plaintiff 
filed a general replication to the answer. The parties proceed- 
ed to their proofs; and these being completed, the cause was 
set down for hearing, and removed to this court, 


W. A. Graham, for the plaintiff. 
J. W. Norwood, for the defendant. 


Gaston, Judge.—The plaintiff founds his claim to relief, not 
on the ground of the specific execution of a contract respecting 
the sale of a tract of land, but on the ground that the defendant 
has taken an unconscientious advantage of the plaintiff, in get- 
ting his land at a price below its value, and below what it 
would have commanded had not competition at the sale 
been prevented by the defendant’s unfair practices. We [414] 
have diligently examined the proofs to ascertain whether 
they make out this claim to relief. If they do, the act of 1819 
is certainly not in his way. How it might be, if the bill were 
brought simply to execute the agreement between the parties, 
it is not necessary to determine. Whatever difficulty there 
may be in ascertaining the truth of this transaction in other re- 
spects, it is certain that an almost universal belief prevailed 
among those present at the sale, that the defendant was pur. 
chasing or bidding as a friend of the plaintiff, and under some 
agreement for the benefit of the plaintiff. Fourteen persons 
who were present at the sale have been examined, and eleven 
of these, and among them the trustee and the erier who con- 
ducted the sale, state explicitly that such was their imprés- 
sion; and several of them testify, that such was, as far as they 
had means of knowing, the belief of all the bystanders. One 
of the remaining three, Col. Mitchell, states what took place, 

and says nothing as to what was his impression. The other 
two testify only that they heard nothing said, and saw nothing 
done by the defendant, to excite this belief; but even one of 
these, (Russel,) it is shown by other testimony, when called on 
to bid at the sale, declined to do so, and gave as a reason that 
he could not get the property, as the plaintiff had a bidder 
there to befriend him. It is also satisfactorily shown, that the 
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effect of this general impression and belief was to put down 
competition, and to enable the plaintiff to get the land at a 
price, not only below its value, but less than that which it would 
etherwise have commanded. It couid scarcely have been other- 
wise. After a price had been offered sufficient to indemnify 
the swreties, not only the ordinary inducements for competition 
would be removed by the belief of such friendly arrangement 
between the debtor and one of the bidders, but a further inter- 
ference with the bidding would have been deemed an odious 
act. That the land was sold below its real value, is not to be 
doubted. The defendant admits that ke had intended to bid 
as far as $700; and seems to have expected to secure thereby, 
a debt of upwards of $70, which the plaintiff owed him. The 

persevering effurts of the plaintiff te redeem, and the 
[415] strenuous resistance on the part of the defendant to re- 

demption, furnish full evidence that the purchase, if an 
absolute one, was “a bargain.” But the effect of this impres- 
sion to put down competition is expressly proved. Douglass, 
the crier, in his first deposition, testifies, that William McMur- 
ray arrived after the land was set up for sale, and seemingly in 
haste, bid for the land several times, that suddenly he stopped 
bidding, requested the crier not to be in haste, and went off, 
saying that he would return presently, and then say whether 
he should bid again or not: that after some time he returned 
and said te the crier (but the witness does not know or believe 
that this was heard by the defendant,) that he had come for no 
ether purpose than te befriend Neely, by buying the land, and 
giving him an opportunity te redeem; but as Neely had got 
Torian to befriend him, he should not bid against Torian; and 
thereupon, in the words of the witness, “I continued to ery the 
property, and made every exertion I could to get a hégher bid, 
but found it in vain. The trust was satisfied. I was told Mr. 
Torian was to befriend Neely, by giving him time to redeem 
the land and mill, and so Mr. Torian was the last and highest 
bidder.” McMurray testifies that he did bid for the land, and 
should have bid more, but that Green W. Brown informed him 
that there was an understanding between the plaintiff and de- 
fendant, which stopped him. That the witness then apologized 
to Neely for having bid, and that Torian was not far off when 
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he made the apology; and that in the evening after the sale, 
the witness said something to the defendant, but he does not 
distinctly recollect what, about the redemption, when the de- 
fendant replied, “if Neely will do right I will.” What was the 
precise agreement between the plaintiff, if any, in relation to 
the defendant’s purchase, and whence arose the general belief 
that the defendant’s purchase was not to be an absolute one, 
are inquiries involved in more doubt. The first material cir- 
cumstance bearing upon these questions, appears from the tes- 
timony of Enos Ross. A short time before the day of 

sale, the witness was at the mill of the defendant, and [416] 
inquired of him, whether the plaintiff’s mill would be 

sold? When defendant said that he expected not; for that the 
plaintiff could get $4C0 for his negro boy from Brooks; and the 
suit which the plaintiff had against Roan, would enable him to 
do without selling the mill, as he could raise the balance upon 
the strength (meaning no doubt the security) of his mill. 

The information respecting the sale of the boy to Brooks was 
correct, for we learn from Ais testimony, that although he bid 
off the boy at the trustee’s sale, it was in formal completion of 
a prior contract between himself and the plaintiff, to purchase 
the boy at the stipulated price of $400. Green W. Brown ar- 
rived at the place of sale at an early hour, and was applied to 
by the plaintiff to purchase the land, and hold it as a security, 
until the plaintiff cuuld redeem it. Brown declined acceding 
to the proposition; and then learned from the plaintiff, his de- 
termination to have every other thing in the trust-deed sold, 
rather than the land, unless he could get some one to be- 
friend him. About this time, but before any sale had begun, 
it appears from the testimony of Thompson Neely, the defend- 
ant came into the mill, examined her, and asked whether the 


. plaintiff (witness’s father,) had made any arrangements to save 


the mill; when witness informed him that his father and Brown 
were at the house together, and as witness expected, engaged 
upon that business. The plaintiff and Brown returned; and 
then the plaintiff applied to the defendant to befriend him, buy 
in the mill, and wait until he could raise the money. The de- 
fendant, according to the testimony of this witness, at first de- 
clined; stating as a reason, that he should be obliged to borrow 
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the money, or a part of it at least, if the plaintiff did not have 
it ready by the Wednesday or Thursday week, the return term 
of the execution. The plaintiff expressed his confidence that 
he could get the money by that time, through Maurice Smith 
of Granville, to whom Wm. McKissack, of Person, had pro- 
mised to recommend him; and added, that if he should fail to 
get the money in time, he would pay the defendant any inéer- 

est defendant might require; observing at the same time, 
[417] that he had money due to him. The defendant asked, 

what, if the plaintiff should not get the money by the 
time, was the defendant to do; and what security would he 
have? and the plaintiff answered, “hold on to the land, it is 
good for the money any time;” and the defendant replied, that 
he believed it was. The witness further states, that the defend- 
ant said he must walk out, but would see the plaintiff again: 
that sometime afterwards, he saw the parties and Col. Mitchell 
together in conversation, and when they separated, he walked 
to Col. Mitchell, and asked him what they were going to. do; 
when the Colonel said they were going to sell the doy first, and 
then the defendant was to buy in the land for his father, and 
give him a reasonable time to pay it. The next testimony in 
point of time, and very important testimony it is, is that of Col. 
Samuel Mitchell. As one of the sureties for whose indemnity 
the property had been conveyed, he attended at the sale. He 
declares that he was called to the parties, plaintiff and defend- 
ant, by one or the other, but is not positive which: that the de- 
fendant said that he had an idea of bidding for the land and 
mill, but that he had not the money in hand; that the witness 
observed, that if the money was paid by the Wednesday of the 
following week, (the week of Caswell County Court,) it would 
be as good as at the present moment: that the plaintiff stated, 
that by that day he thought he could pay the money himself, 
for that he had a prospect of getting it from Wm. McKissack, 
and should go in a day or two, and get it and pay it to the 
trustee: that the defendant replied, if you can do so, you can 
still retain your land and mill: that plaintiff inquired, if he 
should fail to get it in time, but should get it in a few days, or 
otherwise in some short and reasonable time afterwards, whe- 
ther it would not answer the purpose; and the defendant re- 
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plied, that he did not know that it would make any difference; 
witness added, “‘with interest?” and defendant said that was 
understood. The witness adds, that he did not understand that 
the defendant had determined to bid off the land at any rate, 
and that he does not recollect, nor does he think that he told 
young Neely, that the defendant was to bid off the land, 

and allow his father to redeem it, or words to that im- [418] 
port. It then appears, that immediately after this con- 
versation between the parties and Col. Mitchell, the negro boy 
which Brooks had contracted with the plaintiff to buy at $400, 
was set up and bid off by him; and then the land was set up: 
that the defendant took his seat; had no conversation with any 
one in relation to his purposes, and after some bidg by Col. 
Mitchell, McMurray, and others, became the highest bidder, 
as stated by Douglass. 

Before passing upon the effect of this evidence, it is proper 
to consider of some remarks which have been made upon the 
testimony of young Neely. The young man represents the de- 
fendant as stating before the conversation with Mitchell, that 
he might be obliged to borrow the money, if it was not ready 
by the Wednesday or Thursday of the next county court; and 
it is asked how could he know, as the sale was advertised to be 
for cash, that the parties interested would wait for the money 
until that time? It does not seem to us, that this supposed in- 
congruity subjects his testimony to suspicion. It was known 
that the sole object of the sale was to have the money in time 
to satisfy the execution; and it could scarcely be doubted, but 
that the persons interested would not object to an indulgence 
which was consistent with this object. The defendant’s answer 
informs us, that when he was distinctly assured by Colonel 
Mitchell, that the indulgence would be granted to him if he 
bought, Colonel Mitchell said that the plaintiff had been pre- 
‘viously informed, that he should have this indulgence; and it is 
exceedingly probable, that the defendant was apprised by the 
plaintiff of this previous assurance. It was natural, however, 
for the defendant, notwithstanding such his belief, and such 
information from the plaintiff, to get a distinct and direct as- 
surance from Colonel Mitchell, before he ventured to act upon 
the faith of this supposed indulgence. So far as there may be 











a discrepancy between the testimony of Col. Mitchell, and that 
of Thompson Neely, we have no hesitation in placing superior 
confidence in the accuracy of the former. We believe, there- 

fore, that he did not tell Thompson Neely that the de- 
[419] fendant was to bid off the land, particularly as Col. Mit- 

chell did not understand that the defendant had bound 
himself to bid it off at any rate; but we have little doubt, that 
in answer to young Neely’s inquiries, he stated what had taken 
place; and it was very natural for the latter, after what had 
occurred in the mill, to understand the communication as he 
represented it. 

From this testimony we infer, that the defendant knew that 
the plaintiff was anxious to prevent the sale of this tract of 
land, and believed that the plaintiff might save himself from 
this evil, by procuring money upon the security of this land te 
pay the balance of what was required to be raised: that with 
this knowledge of the plaintiff’s necessities and wishes, and 
this belief of his ability to save the land, he encouraged the 
plaintiff to believe, that his object would be effected through 
the means of a formal sale to the defendant, who would not 
take a title, if the plaintiff should be able to raise the sum de- 
manded, by the Wednesday of the succeeding week, and would 
permit the plaintiff, if disappointed in then raising the money, 
and the defendant should be obliged to advance it, to redeem 
the land by repayment of the sum advanced and interest, (pos- 
sibly more than ordinary interest,) within a reasonable time: 
that the plaintiff caught eagerly at the expectations thereby 
excited, and in full confidence that they were well founded, 
not only declined farther efforts to save this land, the home of 
himself and his family, and the property which he was most 
reluctant to part with, either by a sale of the other articles 
comprehended in the deed of trust, or by arrangements to ob- 
tain aid from his friends on the faith thereof: that the defend- 
ant could not but see that he had raised these expectations, ex- 
cited this confidence, and thereby induced the plaintiff to direct 
the land to be set up for sale: that the defendant also foresaw, 
that upon a sale so directed, he was likely to purchase the land 
without full competition; and that he has thus obtained it at a 
price much below its actual value, and less than it would have 
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brought had a fair competition taken place. But these infer- 
ences of unfairness on the part of the defendant, are 
supposed to be repelled by the testimony of Dr. McMul- [420] 
lin. He states that on Friday, the 6th of April, he ap- 

plied to the plaintiff, in order to get the courses of the land, by 
which to make out the deed from himself as trustee to the de- 
fendant as purchaser; and that the plaintiff produced the origi- 
nal title-deed, from which he extracted them: that the plaintiff 
inquired of him whether he intended to charge commissions; 
and upon being answered in the affirmative, declared that he 
would not allow them, as they were already charged by the 
sheriff: that the plaintiff went with the witness to the defend- 
ant, to forbid the defendant from paying commissions to the 
trustee: that he heard nothing said against the deed, nor did 
the plaintiff, on that occasion, allege, that any understanding 
existed between him and the defendant: that as the plaintiff 
and witness were walking on, the plaintiff complained that his 
property had sold far below its value: that the witness remark- 
ed that it was very possible the land would have sold for a 
higher price if an impression had not existed among some of 
the persons present, that the defendant was purchasing or bid- 
ding as the plaintiff’s friend, and was to give him the privilege 
of redemption; when the plaintiff disavowed the alleged under- 
standing with indignation, and as though he was offended that 
such an impression should have existed. The witness does not 
testify as to what occurred after he and the plantiff reached 
the defendant’s house, farther than that in answer to an inter- 
rogatory of the defendant, he stated, that there was a balance 
left in defendant’s hands, after satisfying what the trustee 
wanted; that no objections were made thereto by the plaintiff, 
and he was under an ¢mpression that there was to be a setéle- 
_ ment between the parties: that he “had heard” (but does not 
state when) the defendant say, that the plaintiff owed him 
about $70. On the same day the witness took a receipt from 
the plaintiff for the whole amount of defendant’s bid, in order 
to close the trust; and on the 20th April afterwards, he return- 
ed to the plaintiff, $21 95 commissions, which until then he 
had retained on the amount of the sales made by him under 
the deed of trust. 
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It is not so much what appears upon this deposition, 

[421] as what does not appear, and might reasonably have been 
expected to appear, had it occurred, that renders it diffi- 

cult to reconcile this deposition with the testimony already ex- 
amined. Itis not so strange, that the plaintiff should have 
said nothing to the witness against making the deed, or in re- 
lation to the understanding between the plaintiff and the de- 
fendant, for the witness came in character of trustee, and no 
understanding between the plaintiff and defendant could dis- 
charge the trustee from the obligation to make the deed, when 
the defendant was ready to pay the money. The trustee had 
no concern whatever with that understanding. But it is 
strange, if we are to collect from this deposition that such was 
the case, that nothing was said about the defendant paying the 
money so much in advance of the day when the sureties for 
whom the trustee acted, required it to be paid. The deposition, 
however, does not negative the fact of any remark being made 
on that subject; and it is expressly stated in Thompson Neely’s 
deposition, and as, from the manner in which testimony is 
taken in our courts of equity, the contents of that deposition 
were known to the defendant, and he has not by a re-exami- 
nation of Dr. McMullin, as he might have done, contradicted 
Neely; in this respect we must conclude that Dr. McMullin is 
not to be understood as intending to negative the fact. The 
witness Neely states, that on the second day after the sale, (we 
presume it was on the third, for the Dr. had probably by means 
of his memoranda, the means of affixing the day with most pre- 
cision,) the trustee came to his father’s house, and requested 
his father to aid him in making out the deed for the land, and 
the plaintiff inquired, why he wanted to prepare the deed? 
when the trustee observed that he was going to draw the 
money, and the defendant required to have a deed before he 
paid it; and that the plaintiff did remark, that this was con- 
trary to their understanding, for that the money was not to be 
drawn from defendant, until the Wednesday or Thursday of 
next week: that the plaintiff asked, how much of the money he 
meant to draw? and McMaullin said, the whole amount bid; 
when the plaintiff forbade him taking more than was 

[422] required to satisfy the trust: that the plaintiff aleo ob- 
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jected to paying the trustee any commissions, because a 
commission had been allowed to the sheriff; and adds, that 
McMullin assigned as a reason for not waiting for the money, 
that he was responsible for it as trustee—had no security for it 
—and, therefore, would have the money. This testimony is 
not in conflict with that of the other witnesses. The under- 
standing referred to, is not the understanding between plaintiff 
and defendant, to which Dr. McMullen declares no allusion 
was made, but the understanding between Col. Mitchell on the 
one side, and the plaintiff and defendant on the other. The 
reason assigned for requiring such immediate payment is at 
least plausible, and the only circumstance to be found in the 
case, tending to explain the unexpected baste with which the 
trust was closed. The understanding that the money was not 
to be demanded until the Wednesday of the court, is admitted 
by the answer, is proved by Col. Mitchell, and can scarce be 
believed to have been unknown to the trustee. It is difficult 
to understand how the plaintiff could have disavowed any 
understanding with the defendant, with regard to the sale not 
being purely absolute, unless it be an understanding which he 
supposed could be enforced. As to the fact of some under- 
standing to that effect, there is no doubt. The defendant ad- 
mits in the answer, that the sale was not to be absolute if the 
money were raised in three days. Col. Mitchell declares, that 
it was certainly not to be absolute if the money were raised by 
the Wednesday of court, nor if paid with interest in a short 
time thereafter. The defendant admitted to William McMur- 
ray, that there was some understanding, and that if the plain- 
tiff did what was right, he should; and Enos Rogers states, that 
two weeks after the sale, he observed to the defendant, that the 
defendant had got the land very low, but supposed that Neely 
had the chance of redeeming it; when defendant answered, 
that “the had bad the chance, but that defendant did not know 
how it was then.” The indignation which the plaintiff mani- 
fested was indeed natural, if it were excited by the effect on 
the sale of this land, consequent upon the belief that 

the defendant was acting as his friend; or at the dis- [423] 
covery that this belief was about to prove unfounded; or 

if directed against the defendant, or the trustee, for the harsh 

[Dev. & Bat. Eq., Vol. 1.—*27.] 
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ness of the course apparently about to be pursued against him," 


but is inconceivable unless the witness misapprehended either 
its cause or its object. 

This deposition is silent with regard to a very important part 
of this case, of which some explanation ought to be given by 
the defendant—and of which, if any satisfactory one could be 
given, this witness bad the peculiar means to know it—why 
was it that the defendant paid the purchase-money before the 
day, when, according to his own statement, he was to be per- 
mitted to retain it? and according to Col. Mitchell’s testimony, 
the plaintiff was to be allowed to raise it. Ilad the plaintiff 
declared his inability to procure the money? Had he waived 
the indulgence so anxiously stipulated for? Was it because of 
the importunities of the trustee upon the defendant to close the 
trust, and to be freed from responsibility? Did the defendant 
remind the trustee, that the delay was for the plaintiff’s ac- 
commodation, rather than for the defendant’s? Or, rather, was 
the defendant himself prompt and eager to pay the money, and 
get atitle as soon as a deed could be prepared? Even the 
three days of grace, which he concedes, in his answer, were to 
be allowed, had not elapsed, before he foreclosed the plaintiff; 
and not a fact is shown to account for this manifest departure 
from the understanding of all parties, in relation to the sale; a 
departure, which had certainly a tendency to discourage the 
plaintiff from making efforts to raise the money, and which it 
is very difficult to reconcile to fair dealing. 

Our conclusion upon the whole testimony is, that the de- 
fendant has deceived an embarrassed man into an assent to the 
sale of his land to the defendant, through the trustee, by taking 
advantage of his distress, and exciting false hopes that the sale 
should not be treated as absolute, but that the land might be 
redeemed within a reasonable time. That thereby the defend- 
ant has obtained the land at an inadequate price; and at a 
price less than the plaintiff, but for this deception, would have 

procured; and that, in conscience, the defendant cannot 
[424] retain the unfair gains thus acquired, but can avail him- 

self of his legal title only, as a security for what has been 
advanced on the faith of it. 

Connecting the circumstances mentioned, as before stated, in 
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‘the deposition of Dr. McMaullin, relative to a settlement be- 


tween the parties, with the fact stated in John McMurray’s de- 
position, that when the plaintiff tendered to the defendant the 
price he had paid for the land, he also offered to pay the de- 
fendant’s sho}-account, we feel ourselves warranted in holding, 
that the demands which the defendant had against the plaintiff, 
when the sale took place, were intended by both parties to be 
secured thereby, and ought therefore to be regarded as ad- 
vances. If these have not been satisfied, the defendant may 
have their amount ascertained by a reference. 

The purchase-money is already in court, and the defendant 
is permitted to receive it, whenever he may make demand 
therefor. If the account should not be taken before the 20th 
July next, the defendant must be understood to waive it. 

The plaintiff is declared entitled, on payment of any balance 
of account that may be found due, to have a decree for a per- 
petual injunction against disturbing his possession of the land 
in question; for the payment, by the defendant, of all the costs 
in the action of ejectment, heretofore brought; for a convey- 
ance, by the defendant to the plaintiff, of the said lands, with 
covenants against the acts and incumbrances of the defendant; 
and for the costs of the plaintiff in this suit; to be taxed by the 
clerk thereof. 

Per Ove. Decree accordingly. 


NOTE.—The principles upon which this case was decided have been fully 
sustained in Turner vs. King, 2 Ired. Eq. 132; Rich vs. Marsh, 4 Ired. Eq. 496; 
Vannoy vs. Martin, 6 Ired. Eq. 169. That in such a case the defendant’s title 
will be good at law, and the plaintiff’s remedy will be in equity only, see Hill 
vs. Whitfield, 3 Jones’ Rep. 120. See also, as to the non-application of the sta- 
tute of frauds (Rev. Code, ch. 50, sec. 11,) to cases analogous to the present, 
Hargrave vs. King, 5 lred. Eq. 480; Cloninger vs. Summit, 2 Jones’ Eq. 518, and 
Cousins vs. Wall, 3 Jones’ Eq. 43. 
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Where an executor sold lands, and applied the proceeds to the payment of debts, 
under a mistake of his power, and the purchaser is evicted by the devisee, 
the land, in equity, will be subjected to indemnify the purchaser, to the extent 
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to which his money was applied to the debts, over and above the personal * 
estate. 

The cases of Williams v. Williams, (2 Dev. Eq. Cas. 69,) and Saunders v. Saun- 

ders, (Ibid. 262,) approved. 







The bill charged, that William Kooling the elder, by his last 
will and testament, whereof he appointed the defendant Dunn, 
and others, his executors, after directing all his just debts to be 
paid, devised a certain tract of land, in distinct parcels, to his 
two sons and five grandsons, the other defendants to the bill. 
That after the death of the testator, the defendant Dunn alone 
proved the will, and finding that there was an insufficiency of 
personal assets to satisfy the debte of the testator, and beleiving 
that, by the will, the land devised was so charged with the 
payment thereof as to authorize him to sell it, advertised the 
same for sale at public auction: that the plaintiffs became the 
purchasers at said auction, at the price of $242 50; have paid 
the whole purchase-money to the executor, Dunn, and received 
from him a conveyance, in fee, accordingly. The bill further 
charged, that the title to the land being contested by the de- 
fendants, the devisees, the plaintiffs instituted an action of 
ejectment to establish it, and to recover possession thereof; but 
failed in said action, because, in law, the executor had no an- 
thority to make the sale aforesaid. It also charged, that of the 
purchase-money so paid by the plaintiffs, all but the sum of 
$101 78, was applied by the executor to the payment of the 
debts of his testator; and that this sum yet remained in his 
hands: and it prayed that the defendant Dunn might be de- 
creed to refund to the plaintiffs the part of the purchase-money 
remaining in his hand: and as to the residue, that the necessary 
accounts might be taken, to ascertain whether the whole per- 
sonal estate was not administered in the payment of debts, 

without fully paying the same, (should the matter be 
[426] denied by the defendants,) and that the plaintiffs might 

stand in the place of the creditors who have been thus 
satisfied, and who might have enforced these demands against 
the land; and that the land might be decreed to be sold for the 
payment thereof. The answer of the executor admitted all the 
substantial allegations in the bill, except that it averred that he 
received from the plaintiffs but the sum of $180 in payment for 
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* the land; and that the whole of this was applied to the pay- 


ment of the testator’s debts, except the sum of $95 86, which 
it admitted to be yet in his hands; and which sum he was will- 
ing to pay over as the court might direct. To this answer was 
annexed an account of his administration of the assets of his 
testator, which showed a result corresponding with that above- 
mentioned. The other defendants, the devisees, admitted the 
execution and probate of the will, and the sale of the land, as 
charged, but insisted that the personal estate was fully suffi- 
cient for the satisfaction of all the debts of the testator; and 
denied the right of the plaintiffs, if the personal estate had 
been insufficient, to be subrogated to the rights of the creditors 
of the testator, because the law had pointed out the course to 
be pursued, in subjecting the real estates of the deceased debt- 
ors to the satisfaction of their debts, after the personalty has 
been exhausted; because they, the devisees, had in no way con- 
tributed to the blunders of the executor, in transcending his 
authority; or to inducing the plaintiffs to purchase at his un- 
authorized sale; because if the plaintiffs had any relief it should 
be sought against the defendant Dunn alone, and in a court of 
common law: because the plaintiffs had knowledge of the will, 
and that it gave the executor no power to sell; because the land 
was purchased at an under value, by reason of misrepresenta- 
tion of the plaintiffs, that they were purchasing for the benefit 
of the devisees; and because, although they purchased at the 
price of $242, and gave bond for the payment of that sum, on 
a credit of nine months, they on the day after the sale, obtained 
from the defendant Dunn a surrender of the land, by 
paying to him in cash, the sum of $180 only. [427] 
The cause was set down for hearing, upon bill and 

answer. 


Badger, for the plaintiffs. 

W. A. Graham, and Norwood, for the defendants. 

Gaston, Judge.—There is no contest between the plaintiffs 
and the defendant Dunn, as to the money of the plaintiffs not 


paid over, and for this sum they will of course have a decree 
against him. 
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The claim of the plaintiffs to be substituted to the creditors, 
whose demands they have satisfied, is supported, we think, by 
well settled principles. By the laws of this State, real as well 
as personal property is liable for debts of every description; 
but personal property is the primary fund for their satisfaction. 
It is alleged, that the personal assets were insufficient for the 
discharge of all the debts. Whether this be the fact or not, 
can only be ascertained by taking an account of the assets, and 
of the administration of them. If, in taking the accounts, the 
fact should be established as alleged, then it follows from the 
doctrine, sanctioned in the cases of Williams v. Williams, 2 
Dev. Eq. Reps. 69, and Saunders v. Saunders, Ibid. 262, that 
the defendant, Dunn, would have a right, in a court of equity, 
to be subrogated to those creditors who have been paid by his 
advances. As between Dunn and the plaintiffs, if their money 
were yet in his hands, he could not retain it with a safe con- 
science, and would be obliged to refund it. And it seems to 
us clear, that if he could rightfully reclaim it from his co-de- 
fendants, he might be compelled to assert this right, or permit 
the plaintiffs to assert it in his name, in order that it might be 
refunded. The court would do this upon the same principle 
by which the surety, on making satisfaction to the creditor, be- 
comes entitled to demand every means of enforcing payment 
which the creditor himself had against the principal debtor; a 
principle which, when traced to its origin, is founded on the 
plain obligations of humanity, which bind every one to furnish 

to another those aids to escape from loss which he can 
[428] part with without injury to himself. (Home’s Princl. 

of Equity, 84.) As all the parties are before the court, 
complete justice may be done by decreeing direct relief to the 
plaintiffs. The objections urged in this case are not, in our 
opinion, sufficient to repel the claim here advanced. There 
can be no relief at law, as to the money paid over, either 
against Dunn or the devisees. Not against him, for it has been 
applied in conformity to his agreement with the plaintiffs; not 
against the devisees, for between the plaintiffs and them there 
has been no contract. The doctrine of substitution which pre- 
vails in equity, is not founded on contract, but, as we have 
seen, on the principles of natural justice. Unquestionably the 
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* devisees are not to be injured by the mistake of the executor, 


as to the extent of his power over their land; but that mistake 
should not give them unfair gains. The executor was not an 
officious intermeddler in paying off the debts of his testator; 
and his erroneous belief that he could indemnify himself in a 
particular way, should not bar him from obtaining indemnity 
by legitimate means. It is not a question here, whether a mis- 
take of law shall confer any rights, but whether such mistake 
shall be visited with a forfeiture of rights, wholly independent 
of that mistake. 

It is immaterial to the devisees, whether the price at which 
the land was sold was a fair and full price or not; for that sale 
is not sought to be established. It is also unimportant, for any 
purposes now under consideration, to inquire wherefore the 
land was surrendered on payment of a sum less than its 
amount; for certainly no relief will be granted, except in re- 
spect to the sum actually paid. When the disposition of the 
costs shall come before the court, then this circumstance, and 
others of alike kind, will receive the consideration to which 
they may be entitled. The court therefore declares, that the 
plaintiffs may have the accounts taken as prayed for; and re- 
serves the further consideration of the case, until the coming 
in of the commissioner’s report. 

Per Curiam. Decree accordingly. 


NOTE.—The recent case of Springs vs. Harven, 3 Jones’ Eq. 96, is directly in 
point in support of the present. As equity never interferes against creditors, a 
purchaser at execution sale, who gets a defective title, has no right to take the 
place of the creditor by substitution, and thus bring to his aid the dignity of such 
creditor’s debt. Laws vs. Thompson, 4 Jones’ Rep. 104. One fund cannot be 
subjected to the relief of another, upon the principle of substitution, unless it be 
made to appear clearly, that the former fund was liable to the debt which the 
latter has discharged. Greenlee vs. McDowell, 3 Jones’ Eq. 325. 





DAVID W. DUDLEY v. JAMES C. COLE. [429] 


Where the plaintiff in an execution obtained his judgment by fraud, there being 
no debt due him, and fraudulently prevented the defendant having it reversed, 
in equity he shall have no benefit from a sale under it. 

Whether the purchase of a stranger to the judgment would be protected? Qu. 
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A court of equity does not interfere with judgments because they are errone- 


ous, either in fact or in law; but simply because they are unconscientious; 
and this as well when they are correct, as when they are erroneous. 

When land is sold under two judgments, one fair and the other fraudulent, and 
is purchased by the plaintiff in the latter, whose money is paid to both, the 
deed of the sheriff shall stand only as a security for the sum paid to the for- 
mer; and it seems he shall not have this protection, if the sale under both is 
procured by his fraudulent management. 

A purchaser at sheriff’s sale is affected with all the equities whieh bind the 
person whose interest he buys; and in fact is not within the rule which pro- 
tects a purchaser without notice. 


On the Ist day of June 1824, William Orme, in the name of 
John Simmons to the use of Orme, sued out a warrant against 
Morris Ward, for the sum of $100, due by note; on which judg- 
ment was rendered by Danijel Smith, a justice of the peace, on 
the 5th day of that month, for the sum demanded, and costs. 
On the 28th day of March 1525, Orme sued out a fiers facias 
thereon from another justice of the peace, and caused it to be 
levied, on the 1st day of June, on a tract of land belonging to 
Ward, and returned to Jones County Court, and there obtained 
an order of sale; and on the 12th day of September following, 
the sheriff exposed the land for sale, and Orme became the 
purchaser, at $100, and took the sheriff’s deed. Afterwards 
William Orme died intestate, leaving one Robert Orme, his 
heir-at-law; against whom judgments were rendered, and exe- 
cutions issued, in 1830, under which the defendant, Cole, pur- 
chased the same land, as the property of Robert Orme, and 
took the sheriff’s deed. Cole thereupon brought an ejectment 
against Ward, who still continued in possession. 

The original bill was brought in 1833, by Ward, in forma 
pauperis; and alleged, that the judgment against him was 
fraudulently obtained, and the sale under it fraudulently made; 
and specially charged the following matters as constituting 
such fraud: That the plaintiff did not owe Orme or Simmons 
any sum secured by note, nor any sum of money whatever; but 
that Simmons had been indebted to Ward by sundry bonds; of 
which one was for the sum of $100, which had been placed in 
the hands of one Franks for collection: that Ward and Sim- 
mons came to a settlement; on which the former gave to the 
latter an acquittance against the bond held by Franks, and 
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therein engaged to surrender or cancel it; and that ac- 

cordingly, by the consent of Ward, and the directions [430} 
of Simmons, Franks destroyed the bond, before the year 

1824: that Orme afterwards came into possession of the plain- 
tiff’s receipt to Simmons, and issued the before-mentioned war- 
rant on it, which was served on the first day of June 1824, by 
one Lee, a constable, who summoned Ward to trial on the 5th 
of the same month, at Trent Bridge, the usual place of trial in 
that district, and the place of Orme’s residence: that Ward ac- 
cordingly attended by the usual hour of trial, namely, the mid- 
dle of the day, and requested Lee to return the warrant before 
a justice of the peace, who was then sitting to try all the other 
warrants, returnable there on that day: that Lee then informed 
him, and such was the fact, that in the early part of the day, 
Mr. Smith had been passing by on his way to Newbern, and 
had been requested by Orme to stop and try that warrant, and 
that he did so, and gave judgment by default, without any ev- 
idence but the production of the receipt itself; and left all the 
papers with Orme, and immediately proceeded on his journey. 
The bill further charged, that Ward immediately applied toOrme 
himself to produce the warrant, for the purpose of a second trial 
before a magistrate then sitting on other warrants; which he 
refused: that in consequence thereof, as soon as Mr. Smith re- 
turned home, Ward stated to him, on oath, his defence, and 
the advantage that had been taken to deprive him of it; where- 
upon Smith granted a new trial; and on the 14th day of June 
1824, issued and delivered a written notice thereof to Lee, re- 
quiring him to have the parties and papers before a justice of the 
peace for such second trial; but that Orme refused to deliver 
or produce the papers; that Ward believed the judgment to be 
then superseded, and no longer binding; and consequently, that 
no steps could be taken against him in the matter, until he 


- shoald be again sued: that he knew and suspected nothing to 


the contrary, until September of the succeeding year, when, 
being at the court house, he heard the sheriff set up his land, 
under an order of sale, and upon inquiring, discovered, 
that in March 1825, Orme had obtained from another [431} 
justice of the peace living in a remote part of the coun- 
ty, an execution on the judgment, and had caused it to be le- 
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vied on his land, by one McDaniel, a constable, also residing 
in another and remote district, and returned to court, and had 
obtained the order of sale—all without notice to Ward: that 
Ward then applied to the sheriff to know what process was in 
hands against the land, and was told by him, that besides 
Orme’s, he had an order of sale at the suit of one Bryant; and 
that if he would pay the debt to Bryant, the sale should then 
be solely at the instance of Orme; and that Ward immediately 
paid Bryant, and took his receipt fur the debt, in the presence 
of the sheriff, to whom he was also ready, and offered to pay 
the costs: that the sheriff then proceeded in the sale as upon 
Orme’s execution only, when Ward gave public notice of his 
intention to resist the sale, and seck relief against it; but that 
Orme notwithstanding purchased as before-mentioned, and took 
a deed from the sheriff, in which it was recited, that the sale 
was made under both writs: that the application of any part of 
the price to the costs in Bryant’s suit was unknown to Ward, 
who had been assured publicly, that the sale was under Orme’s 
execution only. The bill then stated, that Ward refused to 
give up the possession, but continued to claim and reside on 
the land, up to the time of the sheritf’s sale to Cole, under the 
execution against Robert Orme; and at that sale gave open no- 
tice of his right to all bidders, and particularly to a Mr. Roe, 
who bought the land as the agent of Cole, the defendant. 

The prayer of the bill was for a reconveyance of the land: 
that the defendant might be enjoined from proceeding farther 
in his action at law; and that the plaintiff might be quieted in 
his possession. 

The answer denied all personal knowledge or information on 
the part of the defendant, of any of the circumstances stated in 
the bill, touching the nature of William Orme’s demand against 
the plaintiff, or his methud of proceeding thereon; and insisted, 
that as the same appeared of record to be regular, neither they, 
nor the sale under them, could be impeached for frand as against 
him, because he was not a purty, nor in any way privy thereto, 

an was ignorant thereof when he paid his purchase 
[432] money, and took his deed from the sheriff. The answer 
admitted that the plaintiff continued in possession when 
the defendant purchased, and that he gave notice of his claim 
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to the agent Roe, who made the purchase for Cole. The an- 
swer further stated, that the sale in September 1825, was under 
Bryant’s execution for the costs due thereon, as well as under 
Orme’s for the debt and costs; and that both are recited in the 
sheriff’s deed to Orme; and insisted, that at all events the title 
passed by virtue of the former. 

By an interlocutory order the plaintiff was required to suffer 
judgment to be entered against him in the action of ejectinent, 
and the defendant was enjoined from proceeding thereon, or 
otherwise disturbing the plaintiff until the hearing. 

After replication, and taking depositions, Ward died, having 
first devised the land in dispute to David W. Dudley, the pre- 
sent plaintiff, who revived the suit by a supplemental Dill, and 
bill of revivor; and the cause being ready for hearing, was 
transferred to this court. 

The defendant exhibited transcripts of the records of the 
County Court, and also the deed made by the sheriff, from 
which it appears that the judgment and execution against Ward 
were for the sums, and of the dates before-mentioned; and that 
the sheriff satisfied the costs due to Bryant out of the sum bid 
by Orme, and applied the residue thereof to Orme’s execution. 
By the transcript it also appeared, that no note or other paper 
on which the judgment in the name of Simmons was rendered, 
was returned to the County Court. 

The depositions of the magistrate Smith, and of the constable 
Lee, were filed, and fully sustained the allegations of the bill 
as to the nature of Orme’s demand; the service and return of 
the warrant; and the trial and judgment thereon before the ar- 
rival of Ward; his dissatisfaction and application for a new 
trial, and the order therefor. Lee farther stated, that when he 
gave notice to Orme, and demanded the paper, Orme replied, 
that he could not deliver them, as he had sold the debt, 

- and transferred the papers to another person; but would [433] 
not disclose to whom. 

Other witnesses distinctly proved, that the bond of Simmons, 
against which Ward gave a receipt, was, with the knowledge 
and at the request of Simmons, cancelled by Franks, soon after 


the date of the receipt. 
Mr. Huggins, the sheriff, who made all the sales, stated, that 
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in answer to Ward’s inquiry, he informed him that he held the 
two executions, and no others; and that if he would pay Bry- 
ant’s debt, the sale should proceed upon Orme’s only; and that 
he did pay Bryant, and immediately gave notice that he would 
attempt to set aside a sale upon the other as fraudulent; but 
that nevertheless he put up the land by Orme’s directions, and 
Orme bought it, at $100. He says that he would not have 
sold under the other writ for the costs, viz: $4 92; but that af- 
ter Orme’s purchase he applied as much of the price as dis- 
charged those costs. 


Devereus, for the plaintiff. 


J. H. Bryan, for the defendant. 


Rourriy, Chief Justice, after stating the case as above, pro- 
ceeded as follows: It may be remarked in the outset, that this 
case is clear of every thing that could be said in favor of a third 
person, who might have become the purchaser under the exe- 
cution, in the name of Simmons to the use of Orme, who insti- 


tuted that suit, and claimed the benefit of the judgment, and 
was himself the purchaser. The relief we think is clear; the 
only doubt being, whether it ought not to be by an immediate 
reconveyance, notwithstanding the small sum applied to the 
costs of the other case. That the sale under Orme’s own pro- 
cess cannot be sustained, while the essential principles of jus- 
tice and fairness constitute any part of the system of equity, as 
administered in judicial tribunals, no mind we think can doubt. 
With the objections which might be taken at law to those pro- 
ceedings, on the grounds of the order for a new trial, the with- 
holding from the County Court the paper on which the judg- 

ment was rendered, or any matter of the like kind, this 
[434] court does not deal. We assume that the judgment is 

right, so far as respects the action of the legal.tribunals 
themselves; and if that were not so, this court will not under- 
take to revise them, for the purpose of correcting either mis- 
takes of facts, or errors in law. But when the party practises 
a deception upon the court of law, and thereby precludes the 
opposite party from all defence; when, by means thereof, he 
gets a judgment for a sum of money, of which no part is due; 
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and then further by concealment and falsehood, defeats every 
fair effort, made by the ordinary legal means, for re-examining 
his judgment, a court of equity will restrain such a party from 
the unconscientious use of a legal advantage, thus fraudulently 
obtained, and thus fraudulently kept up. It is clear in the 
first place, that there was no debt in this case, and that Orme 
was quite sensible of it. This would not be material, merely 
as it would show the judgment to be wrong, in a case in which 
the party sued had made defence, or had the opportunity of 
making it: but it becomes a most material inquiry, when there 
has, in fact, been no defence, but it has been lost, apparently, 
by the contrivances of the plaintiff, as evidence of the motive 
of those contrivances. Besides the direct testimony of the 
witnesses, as to the nature of the demand, and of its being en- 
tirely unfounded, it is also strongly to be inferred from the cir- 
cumstance that Orme took possession of the written instrument 
on which he got the judgment, and did not have it returned to 
court with the judgment, but has suppressed it altogether; from 
the mode in which he took the judgment, just before Ward 
might be expected at the place of trial, according to the sum- 
mons, and just before he did arrive; from his subsequent re- 
fusal to come to another trial; and the steps taken to enforce 
the judgment after he knew that it had been superseded, or at 
least that Ward thought it had, without the least intimation to 
Ward of his intentions, the court cannot but find that Orme de- 
signed deliberately to deprive the other party of all opportu- 
nity of defence, in the first instance, and subsequently of all 
the ordinary legal means of redress, either on the merits, 

or the matter of law. The mark seems to have been [435] 
this land, for from the levy, we must take it that Ward 

had no personal property, nor it seems much of any thing, for 
in this suit he appears as a pauper. It would be bad enongh, 


_ by contrivance, to put such a man under the necessity of giving 


security for the debt, to obtain a trial de novo; but it was yet 
worse to bring his land to sale, under circumstances in their 
nature calculated to diminish the price; and then after buying 
it, to tell him to reverse the judgment at law, and get restitu- 
tion, not of the land, but of the money it brought. Throughout 
the proceedings we are obliged to perceive the anxious purpose, 
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by means of circumvention and contrivance, to defeat this poor 
man of the semblance of a trial, and to take from him his land, 
for a claim having no existence. The title derived under such 
proceedings by the author of them, must be null. 

But reliance is placed by the defendant on Bryant’s judg- 
ment and execution, to render the title indefeasible. We think 
it cannot bave that effect, although that is admitted to be fair. 
If a sale under that execution had been rendered necessary, in 
order to secure those costs, by Orme’s pressing a sale under 
his own, whereby the lien of the first would be lost, it, per- 
haps, would not be a hard measure of justice to hold that the 
whole sale was so far imbued with oppression and undue ad- 
vantage, that the contriver should not profit by it, to any pur- 
pose; but the court cannot declare that the sale was, in fact, 
made for the costs on Bryant’s execution, but rather the con- 
trary. Such was the declaration of the sheriff to Ward, who 
was clearly under that impression. The recital in the sheriff’s 
deed is not positively inconsistent with that supposition. After 
the sale, the sheriff may have satisfied those costs out of the 
purchase money, because that was the only fund ont of which 
he could then make them, and may have thought it proper, for 
that reason, to recite that execution in his deed. The circum- 
stance may be accounted for in that way, and is, in itself, pro- 
bable, rather than the supposition that the sheriff combined 

with Orme, to have the sale under both writs, notwith- 
[436] standing his assurance to the contrary; especially when 

there is no evidence from a bystander, that the sheriff 
did thus sel], in violation of his first declaration. Taking this 
to be the truth of the case, we must regard the sum of $4 92 
of Orme’s money, as having been applied by the sheriff to 
Ward’s use, and to that extent the sheriff’s deed must stand as 
a security, but no farther. 

The present defendant is in no better situation than Orme, 
in whose shoes he stands. The denial of personal notice can- 
not avail him. The possession of Ward, and the express 
notice to his agent, affect him. Besides, being a purchaser at 
sheriff’s sale, his case is governed by the principle of Freeman 
v. Hill, lately in this court; and he can only get the title of the 
defendant in the execution. 
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The decree must therefore be, that the deed to Orme is good 
only as a security for the sum of $4 92; and that upon the pay- 
ment thereof by the plaintiff to the defendant, the latter shall 
convey the land in the pleadings and exhibits mentioned, to 
the plaintiff, the devisee of the original plaintiff, free from any 
incumbrance by the defendant created, by a deed, to be ap- 
proved by the master, and the injunction be perpetuated. The 
defendant must pay all the costs at law and in equity. 

Per Curiam. Decree accordingly . 


NOTE.—That the purchaser at an execution sale, takes subject to the equities 
to which the estate is liable in the hands of the debtor, because he takes only 
what the debtor has the right to sell, see Johnson vs. Lee, Busb. Eq. 438. 





JAMES HARRISON v. HANNAH WOOD. [437] 


To a bill enjoining the heir from ejecting the plaintiff from land which descend- 
ed upon the former, upon the ground that the latter had purchased under the 
erroneous idea that the heir was barred, and had paid the debts of the ances- 
tor, to the value of the land, the deficiency of the personal estate is all that 
gives an equity to the plaintiff; and to ascertain that, the personal represent- 
ative of the ancestor is an indispensable party. 

At law, the heir is entitled to possession until a judgment against him; and so in 
equity, as against a creditor not having a specific lien, he is entitled until a 
decree. 

A right to have dower assigned, without an actual assignment of it, does not, 
either at law or in equity, repel the heir’s right to the possession. 


The plaintiff alleged, that in March 1818, he purchased of 
one Oliver, a tract of land lying in Jones county; that he paid 
the purchase money, ($1100,) and took possession in January 
1819; and continued that possession until recently, when the 
defendant brought an ejectment for it, and recovered judgment 
at the Fall Circuit of 1835, (1 Dev. & Bat. Rep. 356): that one 
Jchn Philyan had died seized of the land: that judgments had 
been rendered against him in his lifetime, and for his debts af- 
ter his death, against his widow and administratrix: that under 
these judgments, the land was sold by the sheriff, and purchas- 
ed by one Giles, who before that had bonght the widow’s dower, 
and who had sold to Oliver: that the plaintiff failed in his de- 
fence to the ejectment, because the defendant was heir at law 
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of Philyan, and had not been served with process, to subject 
the land to those judgments: that Philyan died indebted greatly 
beyond the value of his personal estate; and that the land in 
question was all of which he died seized: that it was liable to 
the satisfaction of those judgments; and that the plaintiff having 
purchased from the assignee of Giles, whose money went to 
discharge them, had, in this court, a right to be substituted to 
the creditors, and be protected in his possession of the land, 
The bill then alleged the insolvency of the defendant, and her 
avowed intention of selling the land, and removing from the 
State; and prayed that she might be enjoined from suing out a 
writ of possession upon her judgment. The defendant answer- 
ed at some length: it is sufficient to state, that she denied 
[438] the insolvency of Philyan; on the contrary, she averred 
that his personal estate was amply sufficient to discharge 
all the claims upon it. She also denied any intention to sell 
the land, and remove from the State. 
Upon the answer, his Honor Judge Donnell, at Jones, on the 
last Circuit, dissolved the injunction; and the plaintiff appealed. 


J. H. Bryan, for the plaintiff. 


Devereux, for the defendant. 


Rorrin, Chief Justice.—The court does not perceive a ground 
for a decree in favor of the plaintiff, upon this bill; much less 
for continuing the preliminary injunction granted to him. Up- 
on the face of the bill, there is an admission, that the legal es- 
tate which descended to the defendant was not divested by the 
sheriff’s sale, because the defendant had not been made a party 
to the proceedings at law, commenced against her ancestor. If 
then it be yielded, that a creditor can file against the heir a bill 
in the courts of equity of this State, either on behalf of him- 
self and the other creditors, or of himself alone, for an account 
of the real estate, and for satisfaction out of it, yet it is clear 
there can be no relief against the heir, without first taking an 
account of the personal estate. To such a bill, therefore, the 
personal representative is an indispensable party. The heir 
has a right to assistance from that quarter, to contest the debt, 
to establish a payment of it, and finally to have it satisfied out 
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of the personal estate, as the primary fund, if there be any. 
Here the administratrix is not made a party, but the plaintiff 
contents himself with alleging that the intestate was indebted 
beyond the value of his personal assets, without even stating 
that those assets were inadequate to pay the judgment credi- 
tors under whom he claims. The bill, when it comes to be 
heard, must therefore be dismissed, unless it should be altered 
by substantial amendments. At present, our view is limited 
to the order dissolving the injunction, from which the appeal 
was taken. The equity of the plaintiff, which is essential to 
every step he can take against the heir, depends upon the de- 
ficiency of the personal assets. That is to be established 
either by the admissions of the heir, or by an account [439] 
taken in the cause. Under this bill, it cannot be in the 
latter mode; because the personal representative is not before 
the court. The plaintiff has chosen to rely upon the answer of 
the defendant, upon that point. But the answer does not admit, 
that the assets which came to the hands of the administratrix, 
were insufficient to pay the debts; and on the contrary, insists 
that they were fully sufficient. Upon a motion to dissolve the 
injunction, at least, that precise denial in the answer is conclusive. 
But if the administratrix were a party, and every thing else 
were right, so that upon the hearing it would be clear that the 
plaintiff was entitled to satisfaction out of the real estate, his 
Honor’s decree would still be proper. Until a decree, the 
plaintiff has no right to the possession of the land, but the 
right to the estate, and the possession is perfect in the heir. A 
creditor cannot enter upon the lands of a deceased debtor, and 
keep out the heir, upon any principle recognized by this court, 
more than he can by any rule of law. The heir is, at law, en- 
titled to the issue and profits, and also to the lands, until a 
judgment against him, and a sale under it; and likewise in 
equity, until his liability has been ascertained by a decree. As 
the sale upon execution under which the plaintiff claims, was 
altogether inoperative, he can have no higher equity than the 
general one belonging to the creditors, to whom he seeks to be 
substituted; and of course he cannot intrude as yet, between 
the defendant and her inheritance. The special matter charged 
in the bill, that the defendant is insolvent, and intetids to sell 
[Dev. & Bat. Eq., Vol: 1.—*28.] 
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the land, which is insisted on in argument, as a peculiar equity 
in this case, does not, in our opinion, vary the rights of the 
parties. It could, at most, only be a ground for restraining the 
defendant from selling, and for a motion for the appointment 
of receiver; it is none for prohibiting her from entering, or for 
protecting the plaintiff’s unlawful possession. The motion for 
a receiver, the plaintiff has not made; possibly, among other 

reasons, because one of the first duties of that officer 
[440] would be to collect from the plaintiff, the mesne profits 

received by him, and bring them into court in the cause. 
There is also no necessity for an injunction against a sale; for, 
while process sued, annuls at law the voluntary alienation of 
the heir, there is no doubt that a purchase een lite, is 
treated in the same manner in this court. 

It was further contended at the bar, that there ought to be 
relief, and an injunction in the meantime, in respect of the 
dower; but upon that point also, we think the plaintiff must 
fail. The bill, in the first place, does not state that the widow 
is yet living, so as to show that her claim to dower is a subsist- 
ing one. If that defect were supplied, there are other objec- 
tions equally valid. It is not stated that dower was ever as- 
signed to the widow, nor afterwards conveyed to Giles; and no 
assignment or deed from her has been exhibited or read. If 
such documents exist, they constitute a legal title “pro tanio;” 
and there is no ground for the interposition of this court. Itis 
probable, however, that when Giles, after contracting for the 
dower, purchased, as he supposed, the reversion, he deemed it 
useless to have the dower allotted, and that in fact it never was 
assigned. If that be the case, the plaintiff cannot have a de- 
cree upon this bill. Dower, until assignment, is not an estate 
in the land of the deceased husband, but a mere right. Zomp- 
kins v. Fonda, 4 Paige’s Reps. 448. The widow cannot de- 
fend herself against the suit of the heir, for any part of the 
land. Williamson v. Cow, 2 Hay. 4. It may no doubt be re, 
leased to the heir or his alienee, but it cannot be conveyed to 
astranger. The sale of the widow could therefore amount but 
to an equitable assignment of her right, which might sustain a 
bill against her and the heir, to have the contract established 
and specifically executed, by a decree for an assignment of 
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dower, and for a conveyance to the vendee; but this bill has no 
such aspect. The widow is not a party; nor the contract with 
her set forth with any precision; nor is there even a prayer for 
an assignment of dower. 

Upon no ground, therefore, ought the injunction to have 
been continued, but was properly dissolved, with costs; 
which must be certified accordingly, to the court of [441] 
equity. The appellant must aiso pay the costs in this 


court. 
Per Curiam. Decree affirmed. 


NOTE.—It will be found to be a general rule, that wherever the personal es- 
tate shall be liable to be applied in exoneration of the real, the personal repre- 
sentative is an indispensable party to a bill. See Vanhorn vs. Duckworth, 7 
Ired. Eq. 261. 

Before the assignment of dower, the widow is not seized of any portion of the 
real estate of her husband, and cannot therefore convey any title at law to it; but 
she may make such a contract concerning it, as equity can and will, under cer- 
tain circumstances, enforce. Potter vs. Everitt, 7 Ired. Eq. 152. 





GUSTON PERRY, Ex’r of JAMES MAXWELL, v. TOLLIVER TERREL, 
Ex’r of MARY MAXWELL. 


A devisee for life is entitled to the crop growing at his death; as is a legatee 
for life to the increase of cattle, and the interest of money. 


James Maxwell made his will, and therein appointed his 
wife executrix, and gave to her his whole estate, real and per- 
sonal, during her life, with a discretionary authority to sell 
such parts of the personal estate as she might choose, with re- 
mainder at her death, as to one-third, to such of her relations 
as she might appoint; and as to the other two-thirds, to certain 
other persons mentioned in the will. Mrs. Maxwell, upon the 
death of her husband, in 1831, proved the will, and took the 
estate into her possession. The testator left debts due to him 
at his death, and the executrix also sold a part of the estate, 
namely, a negro, some merchandize, and part of the cattle, and 
other perishable things: and all those moneys she kept out at 
interest. Some of the slaves, likewise parts of the horses, cat- 
tle, and other stock, she did not sell, but retained them for her 
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use, on her husband’s plantation, where she still resided; and 
while she held them, they increased. At her death, on the 5th 
November 1834, she left a crop on the land made that year, 
and then ungathered. 

The bill was filed by the representative of the husband 
against the representative of the wife, and stated, that upon 
the death of Mrs. Maxwell, the defendant came to a settlement 
with the plaintiff, and accounted with him for the money due 
to the husband as principal or interest at the time of his death, 
and also for the prices of such parts of the estate as she had 
sold; and also had delivered to the plaintiff the negroes and all 

their increase, and the original stocks of horses, cattle, 
[442] sheep and hogs, or such parts as were then alive; but 

that the defendant refused to account for the interest 
that had accrued upon any of the moneys during the life of 
Mrs. Maxwell, and to deliver to him any of the increase of the 
stocks during the same period; and also to surrender to him 
the crops that were made, but not gathered, at the death of 
Mrs. Maxwell: and the bill sought relief specially in respect of 
such interest, increase, and crops, and nothing else. To the 
bill the defendant put in a general demurrer, which was allow- 
ed by his Honor Judge Serrtz, in the Superior Court of Frank- 
lin, on the last Spring Circuit, and the bill dismissed: from 
which the plaintiff appealed. 


W. H. Haywood, for the plaintiff. 
Badger, contra. 


Rorri, Chief Justice—From the very special framing of the 
bill, it is obvious, that the parties did not propose entering into 
@ general account of the estate, but intended to confine the con- 
troversy to the three points, on which particular relief is pray- 
ed: we need not therefore say anything upon the general duty 
of an executor to sell all personal things, except slaves, given 
as a residue for life and then over, nor inquire whether this 
will discharged Mrs. Maxwell as executrix from that duty, by 
the discretion given to her for her convenience as a legatee. 
We understand from the bill, that for all the specific articles 
originally composing the residue of the estate, the parties have 
satisfactorily accounted. 
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Upon the questions distinctly submitted by the bill, there 
can be no doubt. A tenant for life is unquestionably entitled 
to the emblements on the land devised, at the period of her 
death; and as certainly to the increase of animals during her 
time. Where money is bequeathed for life, the very thing 
given is the interest; and that only. The remainderman can 
no more claim the interest accrued in the time of the particu- 
lar legatee, than the latter can claim a part of the princi- 
pal. 

The decree is therefore affirmed with costs to be paid [443] 
by the plaintiff, in both courts. 

Per Corts. Decree affirmed. 


NOTE.—See accordingly Poindexter vs. Blackburn, 1 Ired. Eq. 286. But the 
right to emblements does not give the right to the possession or an estate in land, 
but only the privilege of ingress and egress, as far as necessary for due attention 
to the crop. Humphries vs. Humphries, 3 Ired. Rep. 362. 





JOHN BLACK, Administrator of HUGH BLACK, v. DAVID RAY. 


When one having an interest for life in slaves, with a view of defeating those in 
remainder, sold them, and with the proceeds purchased others, the remainder- 
man may affirm the sale, and subject those slaves to his claims; but he cannot 
recover specifically the slaves so purchased. 

To a bill affirming the sale, and seeking to charge the slaves for the purchase- 
money, the personal representatives of the first taker are necessary parties. 


In the progress of this suit, many changes had been made in 
its parties, and in its character. It was at the hearing consid- 
ered as one instituted by the administrator, with the will an- 
nexed, of Hugh Black, against David Ray, seeking relief upon 
the following case: Hugh Black died in the year 1807, having 
. by his will bequeathed certain slaves to his widow Effie Black, 
for life, and without making any ulterior disposition of them. 
The widow received the slaves so bequeathed, and with intent 
to defraud those who might be entitled to them after her death, 
sold some of them absolutely, and with a part of the proceeds 
of these sales, purchased a negro girl named Edy. The defend- 
ant was charged with having been an agent of the widow, in 
making these sales, and this purchase, and to have had full no- 
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tice of the nature of Effie Black’s estate, of her purpose in sell- 
ing, and of this application of the proceeds of the sales. Effie 
Black was dead; but before her death, made a gift of the girl 
Edy to the defendant, who had her, and her issue since born, 
in his possession. The bill insisted that the plaintiff was, in 
equity, entitled to Edy and her issue; and prayed that the de- 
fendant might be decreed to deliver them. 


Mendenhall, for the plaintiff. 
W. H. Haywood, for the defendant. 


Gaston, J udge, after stating the case as above, pro- 

[444] ceeded as follows: The case as charged, is not admitted 
by the defendant’s answer, and proofs have been taken 

to support it. But to us it seems unnecessary to examine these 
proofs, for that the bill cannot be supported. It is argued for 
the plaintiff, that the tenant for life ought to be regarded as a 
trustee for him in remainder; and that the trust fund having 
been converted into other property, he can, by the rules of this 
court, pursue the property so substituted. If we concede to 
the plaintiff, the position that the widow was quasi a trustee 
for him, (a point on which we do not express an opinion,) we 
are yet unable to see upon what principles of a court of equity, 
the property now claimed became Ais. The sales may be either 
repudiated or ratified. If repudiated, the slaves sold belong to 
the plaintiff, and he has a legal interest in them; he may claim 
them wherever found. Ifthe sales be adopted, he may be en- 
titled to their price, and to hold the trustee responsible for it. 
There are cases too, in which a cestut que trust, or one standing 
in a situation analogous to that of a cestut gue trust, may pur- 
sue property acquired by a misapplication of the trust funds, 
whether in the hands of the trustee, or of one who has obtained 
that property gratuitously, or with notice, in order to have sa- 
tisfaction of his claim for compensation. yall v. Ryall, 1 
Atk. 59. But this bill does not seek to charge the negroes in 
question with the payment of the money due him, as the price 
of those sold; it demands them as Ais property. We are not 
aware that the doctrine of substitution has ever been carried to 
this extent. Besides, to a bill which should seek thus to charge 
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property in the hands of an alienee of the wrong-doer, it is es- 
sential that such wrong-doer, or his representative, should be a 
party, in order that the amount of the injury, the amount of 
the compensation, and the question whether compensation has 
been made or not, may be properly tried, and that satisfaction 
may be had, if it can be, out of the property of the wrong-doer. 
If the bill were framed with a view to compensation, we might 
not, perhaps, (though there could be but a very feeble claim to 
indulgence, after the repeated amendments allowed) dis- 

miss the bill, because the widow’s representatives are [445] 
not before the court, but afford the plaintiff an opporta- 

nity to bring them in. We do not say that the plaintiff can 
have such relief, however his bill may be modified; but it is 
certain he cannot ask it under its present frame. 

We must dismiss the bill; but lest we may throw any embar- 
rassment in the way of the plaintiff, should he be advised to 
seek relief on a bill framed with a different aspect, we shall, out 
of abundant caution, dismiss it without prejudice to such a bill. 

Per OvriaM. Bill dismissed. 


NOTE.—In Bateman vs. Latham, 3 Jones’ Eq. 35, it was held, that where the 
land of a married infant female was sold for partition, and the husband received 
the proceeds and laid them out in the purchase of a slave;and then died, the 
slave belonged to the widow, she having a right to follow the fund. See, also, 
Halil vs. Davis, decided at the last term, 3 Jones’s Eq. 413. 





BARDEN TOLER ». JOHN C. PENDER et al. 


A conveyance, in the form of a mortgage, securing a specific debt, but admitted 
by the defendants to be intended as an indemnity against the costs of a law 
suit, cannot be supported upon the ground that it is held as a means of en- 
forcing the execution of an agreement for giving the defendant a part of the 
property recovered in that law suit. 


The plaintiff, Barden Toler, filed his bill against Stephen 
Boyd, John O. Pender, and Blany Coor, and therein charged, 
that one Nehemiah Toler had obtained judgment against him | 
in the County Court of Wayne, in an action of detinue, for 
several slaves: that he applied to the defendants to become his 
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sureties for a certiorars or appeal upon this judgment, to the 
Superior Court of Wayne: that they consented, upon the con- 
dition of being indemnified against loss: that it was thereupon 
agreed that he should execute unto them a mortgage of certain 
lands and negroes, for the purpose of saving them harmless 
from said suretyship: that one Calvin Coor, the brother of the 
defendant Blany Coor, was employed by the defendants to draft 
the said mortgage: that two deeds were prepared by the said 
Calvin, under the direction of the defendants, and were execu- 

ted by him, upon the representation that they were pro- 
[446] per to carry into effect this contract of indemnity. Co 

pies of these deeds were appended to the bill, from which 
it appeared that the plaintiff was a marksman, and could not 
write. One of them was a deed of bargain and sale; whereby, 
in consideration of the sum of $2600, thereby acknowledged to 
be received, the plaintiff bargained and sold to the defendants, 
several negroes, and other personal property, with condition to 
be void, upon the repayment of the said sum to the defendants, 
with interest; and the other was also a deed of bargain and 
sale, whereby the plaintiff, in consideration of the sum of $600, 
acknowledged to be received, bargained and sold certain tracts 
of land to the defendants, to hold for the term of three years, 
upon condition that the same should be void on repayment of 
the said $600, with interest. The bill expressly charged that 
these deeds were executed upon no other consideration, and 
for no other purpose, than to indemnify the defendants against 
their liability as his sureties: that this liability had entirely 
ceased; for that the plaintiff had finally succeeded in the Supe- 
rior Court in reversing the judgment of the County Court, and 
had fully paid off all the costs for which he was answerable in 
that suit; but that the defendants had caused an action of deti- 
nue to be brought against him for the negroes named in one of 
the deeds; and were setting up a title to the land comprehend- 
ed in the other: and also charged that, pending the suit between 
him and Nehemiah Toler, the defendants Blany Coor and John 
©. Pender had held possession respectively of some of the 
mortgaged negroes, and had received and retained the profits 
thereof: and the plaintiff prayed for a perpetual injunction of 
the suit at law: that the said deeds might be surrendered and 
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cancelled: that the defendants, Coor and Pender, should ac- 
count for the profits of the negroes while in their possession; 
and for general relief. 

To this bill the defendants put in several answers. 

The defendant Boyd admitted by his answer, that so far as he 
was concerned, the deeds were made to indemnify him against 
his liability for becoming a surety to the certiorari bond, 
but averred that the plaintiff, at the same time, promised [447] 
to pay him $25, should the plaintiff fail in the suit; and 
$100, should he succeed, for his servives in writing notices, for 
taking depositions, and in attending to the taking of deposi- 
tions in said suit; and he admitted that since the determination 
of that suit, the plaintiff had paid him the $100 according to 
promise. The defendants, Coor and Pender, set forth in their 
answers, that the plaintiff had repeatedly solicited them to be- 
come his sureties on the bond for a certiorari; that they at 
length yielded to his importunities, upon the express agree- 
ment that the plaintiff should execute to them conveyances for 
two of the negroes in dispute, free from all conditions and in- 
cumbrances, except the title of Nehemiah Toler: that relying 
on this engagement, they executed the bond as his sureties; but 
that the plaintiff did not make the conveyance stipulated: that 
afterwards, the deeds in question were executed by the plain- 
tiff, not as a substitute for the former agreement, nor for the 
purpose of releasing the same, but “for the purpose of giving 
to them an additional security against loss, by reason of their 
said suretyship;” and they admitted that neither of them had 
sustained any injury thereby; but they insisted, that after the 
termination of the suit of Nehemiah Toler in favor of the }lain- 
tiff, he had refused to execute a conveyance for the two slaves, 
agreeably to his promise; and they declared that they had 
brought the action of detinue complained of, as the means of 


coercing him to render them justice in that respect. 


They both professed a willingness to forego any legal advan- 
tage which they might have under the said deeds, if the plain- 
tiff would convey to them the two negroes, which they were to 
have absolutely; but prayed, if the plaintiff would not execute 
this engagement, that he should be held to the literal terms of 
the deeds, and not be permitted to vary the same by parol ev- 
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idence; which said deeds they averred were not obtained from 
him by any misrepresentation or fraud, but were drawn up at 
his own suggestion, by Calvin Coor, who had been employed 
by him to prepare them. The answer of the defendant Coor, 
admitted that he had held possession of some of the mortgaged 
negroes, during a part of the time the suit of Nehemiah 
[448] Toler was pending; but insisted that he held them by a 
contract of hiring, made with the plaintiff, and had paid 
up such hire in full. The other defendant, John C. Pender, by 
his answer, denied that he had at any time held possession of 
any of them. 
To these answers the plaintiff replied generally; and a great 
mass of testimony was taken on both sides. 


Devereux and J. H. Bryan, for the plaintiff. 
W. C. Stanly, for the defendants. 


Gaston, Judge, after stating the facts as above, proceeded as 
follows: We deem it unnecessary to comment upon the proofs, 


for upon the pleadings it appears to us clear, that the plaintiff 
is entitled to relief. There is no allegation in the bill, upon 
which we can examine the right of the defendant Boyd to re- 
tain the reward of $100, received for his alleged services. We 
cannot, as this bill is framed, compel him to refund it; and 
whether he has obtained this rightfally or wrongfully, it is all 
which he claims of the spoils. After the distinct admission by 
the defendants, that the deeds in question were executed and 
intended simply and solely as an indemnity, to save them harm- 
less against their liability as the surety of the plaintiff, this 
court must act upon the deeds as though they had been drawn 
up in proper terms to express that intent. It would be mon- 
strous if the incapacity, or ignorance, or fraud, of the drafts- 
man, should, in a court of conscience, give operation to an in- 
strument, inconsistent with the acknowledged intention of all 
the parties thereto. Nor will this court permit the defendants, 
Coor and Pender, to avail themselves of these deeds, as a secu- 
rity for enforcing the performance of the agreement, which 
they set up by their answer, even if such agreement were proved 
beyond dispute. It is an agreement abhorrent to morals, as 
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having been extorted from a distressed man; contrary to pub- 
lic policy, as creating interests unfavorable to the impartial ad- 
ministration of justice; against the principles of the common 
law, and interdicted by positive statutes. It is founded 

in champerty, the most odious species of maintenance, [449] 
and far from vesting rights worthy of the jurisdiction of 

a court of equity, makes out a case perbaps better fitted for the 
animadversion of a criminal court. 

The plaintiff is entitled to the perpetual injunction which he 
prays for, to have the deeds surrendered and cancelled; and to 
have a conveyance from the defendants, of every right which 
they, or any of them, can set up under them. We do not ex- 
amine into the evidence of the matters of account between the 
plaintiff and the defendants Coor and Pender. As to them, 
the plaintiff may have a reference if he requires it. All the 
costs, both at law and equity, up to the taking of the account, 
must be paid by the defendants. They are each and all of 
them liable therefor, having joined in the action which gave 


oceasion for this bill. 
Per OvriaMm. Decree accordingly. 



















NOTE.—As to the effect of maintenance and champerty upon an agreement, 
see Martin vs. Amos, 13 Ired. Rep. 201, and Barnes vs. Strong, 1 Jones’ Eq. 100. 
In the last case it was decided, that a contract between a father and son, made 
during the pendency of a suit against the father, whereby the son agreed to de- 
fend the suit for the father, in consideration of receiving a part of the property 
sued for, in case of success, was void on account of its being champerty. 














ANDREW FALLS et al. . THEODORICK F. BIRCHETT et al. 


Two sets of solicitor’s fees are not taxed in a cause removed to the Supreme Court, 
viz: one in that court and one in the court below; and execution for such 


costs can only issue from the Supreme Court. 











Suits in equity between these parties were, upon being set 
for hearing in the Court of Equity, for Lincoln, transferred to 
this court to be heard. Upon the hearing, in this court, there 
was the usual decree for costs, including solicitors’ fees; and 
the clerk sent down to the clerk and master of Lincoln, a cer- 
tificate, according to the act of 1825. (Zaylor’s Rev. c. 1282.) 
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Thereupon execution was issued from the Court of Equity for 
the costs due to the clerk and master, the sheriff, and also for 
the fees of the solicitors employed in the Court of Equity at 
Lincolnton, by the parties who prevailed in this court. At the 

last term, the opposite parties moved to set aside the 
[450] execution, and retax the costs, so as to exclude the fees 

of the solicitors; which was ordered accordingly, by his 
Honor Judge Dicx; and an appeal taken to this court. 


Badger, for the plaintiffs. 


Devereux, for the defendants. 


Rorrin, Chief Justice, after stating the facts, as above set 
forth, proceeded:—We think the decision of his Honor correct: 
the statute authorizes executions to be issued from the Superior 
Courts, or the Courts of Equity, upon the certificate of the 
judgment or decree of the Supreme Court, only for the costs 
incurred in said cases, in the court from which the cause was 
sent. This means clearly the costs taxed in the court below, 
and absolutely payable by one of the parties to the suit, at all 
events. In cases of appeals from either court, it doubtless in- 
cludes the fees to solicitors and attorneys, taxed or taxable in 
the court below, according to the final decision here: but when 
an equity suit is removed for original hearing here, there is no 
solicitor’s fee incurred on either side in the Court of Equity; 
that is, there is no liability on one side to pay the fee of the 
other party to his solicitor: that arises for the first time upon 
the decree of this court; and consequently, the execution for it 
must issue from this court. It is indeed only a question of 
practice; for the decision of it affects no rights: since the same 
person is entitled to the same sum of money, let the execution 
issue from which court it may. The decree is, that the costs, 
&e., be paid to the party, and not to a particular solicitor, or 
set of solicitors, engaged either in one court or the other. With 
their rights, as against each other, or their clients, the court, as 
far as this question goes, has nothing todo. The decree did 
not give solicitors’ fees in both courts, and could not do s0, ex- 
cept upon an appeal; and the sole question is, from what court 
the execution for the single set is to go? we think, from this 
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court. The officers’ fees stand on a different footing, because 
they are taxed to the several parties, as the service is rendered; 
and it would be impossible to retax the bill upon a motion here 
for that purpose, with any certainty of doing justice, with- 
out putting the parties to almost as much expense as [451] 
would cover the costs of an ordinary suit. 

The order is therefore affirmed, with costs, in this court, 
against the appellants. 

Per Cur. Decree affirmed. 


NOTE.—The act of 1825, referred to in this case, is contained in the 21st sec 
tion of the 33d chapter of the Revised Code. 





JOHN WOODFIN.»v. WILLIAM D. SMITH et al. 


A court of equity will not enjoin an execution, because the defendant at law 
has paid it, when he might have proved that fact on the trial, and was not, 
by fraud or surprise, prevented from so doing. 


This bill was originally filed as an injunction bill. The in- 
junction was dissolved on the coming in of the answers of the 
defendants, and the bill was then continued over as an original. 
The gravamen of the bill is that two judgments were rendered 
against the plaintiff, before a justice, in favor of John W. 
Statton, which were satisfied by the plaintiff, through the 
agency of Hiram Whitehead: that upon the death of the said 
Whitehead, the satisfied judgments being found without any 
indorsement of satisfaction, among his papers, were put into 
the hands of an officer, who served a notice on the plaintiff to 
show cause why executions should not issue thereon: that the 
plaintiff being obliged to attend a court at the distance of sixty 
miles, as a witness under subpena, on the second day after 
' that on which he was cited to appear, informed the officer of 
the payments made, and of his inability to attend on the ap- 
pointed day to prove it, requested a postponement of the trial, 
and expected confidently, that the trial would be postponed 
accordingly: that the notice, nevertheless, was returned; and 
no defence being made, the executions were ordered, and came 
to the hands of the defendant Fortune, a deputy sheriff of the 
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county: that an execution upon a judgment obtained against 
the plaintiff, in the County Court, by one Moses L. Hodges, 

also came to the hands of the said deputy sheriff: that 
[452] the defendant, Smith, had purchased from the agent of 

the representative of Hiram Whitehead, the two judg- 
ments in the name of Statton, with notice of plaintiff’s payment 
thereof, and was also the equitable proprietor of the judgment 
of Hodges: that the plaintiff made payments to Fortune of 
sundry sums of money, expressly to be applied to the judgment 
of Hodges, informing him that the other judgments had been 
satisfied; and that he would not pay them again: but that For- 
tune, combining with Smith to prevent the plaintiff from set- 
ting up his defence against these judgments, had applied the 
sums so received, in the first place, to the satisfaction of the 
executions upon them, and the balance in part payment of the 
judgment of Hodges; and was proceeding to enfurce the collec- 
tion of the residue of that judgment. 

The defendant, Fortune, explicitly denied in his answer, 
that the payments received by him from the plaintiff were re- 
ceived on account of, or directed to be applied by the plaintiff 
to the discharge of, the court execution; but declared that they 
were applied in the first place to the satisfaction of the justice’s 
judgments, simply because the payments were sufficient to ex- 
tinguish them; and averred that this application was made 
with the knowledge and approbation of the plaintiff. 

He distinctly denied all knowledge in relation to the alleged 
matters of defence set up by the plaintiff against those judg- 
ments, in the name of Statton, and all concert and combination 
with his co-defendant, Smith. The defendant Smith answered, 
that he had been informed and believed that Whitehead pur- 
chased the judgments of Statton at the request of the plaintiff; 
and that after the death of Whitehead, the executions having 
remained dormant more than a year anda day, the adminis- 
trator of Whitehead caused them to be revived by citation: 
that the defendant took those judgments from the administra- 
tor after they were so revived, and at their full amount, in 
satisfaction of a debt due him: that before he traded for them, 
he had repeated conversations with the plaintiff, in which the 
plaintiff stated that a settlement ought to have taken place be- 
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tween him and Whitehead, and that he believed he had 

elaims against Whitehead, to the full amount of the [453} 
judgments; but as Whitehead had died before any settle- 

ment, he would be obliged to pay them: that in consequence 
of these conversations, he consented to take the judgments, as 
a payment of the debt which the administrator of Whitehead 
was liable for: he denied all combination or collusion with his 
co-defendant; insisted that he was in conscience entitled to re- 
tain the money received upon those judgments; and further, 
that if, in truth, the plaintiff had paid them off to Whitehead, 
or to Statton through Whitehead, the plaintiff ought to have 
made that defence before the magistrate, when cited to show 
cause why execution should not issue; or if prevented from ob- 
taining justice there, he should have sought the ordinary and 
legal remedies, by application to the courts which revise the 
proceedings before magistrates. 


No.counsel appeared for either party. 


Gaston, Judge, having stated the case as above, proceeded: 


No evidence of any kind is offered on the part of the plaintiff, 
to support his allegation of his having directed an application 
of his payments. There is no ground on which he can have 
relief against Fortune, and the bill must be dismissed as to 
him, with costs. 

If we were satisfied of our right to grant relief against the 
other defendant, we might hold that the plaintiff’s allegation 
of having paid the judgments of Statton, to or through White- 
head, is true; for Statton testifies that he sold the judgments to 
Whitehead, and that thereupon, the latter remarked, that the 
plaintiff had already paid him the amount of them. 

There is no evidence to support the allegation of the defend- 
ant, that he bought these judgments in consequence of the 
plaintiff’s admission that he was bound to pay them; and there 
is evidence which renders it at least probable, that he was 
aware of the plaintiff’s claim that the original judgments had 
been paid off in Whitehead’s lifetime. At all events, as the 
judgments were not assignable at law, the defendant, by his 
purchase, took the judgments liable to any equities subsisting 
against them. 
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But we are unable to perceive any satisfactory ground 
[454] on which a court of equity ought in this case to inter- 
pose for the relief of the plaintiff. The alleged payment 
should have been pleaded when the plaintiff was cited to show 
cause why executions should not issue. The payment, if made, 
was sufficient cause against the ordering of the executions; and 
he had notice and opportunity to show it. He has not proved 
that he requested a postponement of the trial: or received any 
assurance, direct or indirect, that it would be postponed. Reese, 
the officer examined for that purpose, testifies that he “cited 
the plaintiff to attend at the widow Whitehead’s, but that he 
failed to attend, alleging that he had to attend Haywood court; 
and saying also, that he had paid the claims.” It does not ap- 
pear that the plaintiff was deceived by any promise to postpone 
the trial, on the citation; and he has not proved his inability to 
attend; the question of payment must be considered as having 
been regularly passed upon by the judgment rendered on the 
citation. Besides, he has alleged no excuse for not endeavor- 
ing to have a new trial, or appeal, or remedy by recordari; has 
alleged no efforts on his part, to ascertain what had been done 
on the citation; and no steps taken to correct the injustice of 
this adjudication, for many months after it was rendered. 

We feel ourselves constrained to hold, that under these cir- 
cumstances, he is not entitled to the extraordinary aid which 
he asks for. The bill must therefore be dismissed as to Smith, 
also; but in this respect, it is dismissed without costs. 

Per Curiam. Bill dismissed. 


NOTE.—See, in support of the principle decided in this case, Fentriss vs. Rob- 
ins, N. C. Term Rep. 177; Peace vs. Nailing, 1 Dev. Eq. 289; Bissell vs. Bozman, 
2 Dev. Eq. 154; Wells vs. Goodbread, 1 Ired. Eq. 9, and Champion vs. Miller, 2 
Jones’ Eq. 194. 





[455] ROBERT HARRIS v. WILLIAM HORNER et al. 


One who takes an assignment of property to secure a debt, and neither advan- 
ces money nor releases his debt, is not a purchaser, within the rule of equity 
which protects purchasers without notice. 


The plaintiff obtained a judgment before a justice, on an at. 
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tachment against Stephen Clements, for $100, with interest 
from the 21st December 1826, to the rendition of the judgment, 
on the 29th of January 1829. $2 were paid on the same. Cle- 
ments was in the State of Tennessee. The judgment was left 
in the hands of John J. Carrington, (the plaintiff alleges as his 
agent,) to have it sent to Tennessee, and collected. John J. 
Carrington sent James Carrington to Tennessee, as his agent, 
to collect this judgment, and other claims which he had against 
other persons in that State. James Carrington, on his arrival 
in Tennessee, took the notes of one Terry, and James and 
Stephen Clements, for the amount of the claims that were due 
John J. Carrington, including the judgment in favor of the 
plaintiff. John J. Carrington became insolvent; and on the 
27th September 1827, in consideration of a large debt due from 
him to Horner, and his (Horner’s) liabilities for him, executed 
to Horner, by way of security, a deed of assignment of all debts 
due to him by all persons whatever. The deed mentions, “and 
the debts committed to James Carrington for collection, and all 
property which the said James may take in satisfaction of said 
debts.” John J. Carrington gave an order on James Carring- 
ton, to deliver to the defendant the notes and evidences of debt, 
and what property he held of his; which was accordingly done; 
and among which were the notes of Terry, and James and 
Stephen Clements. 

The plaintiff filed this bill, to compel the defendant Horner 
to account to him for the amount of the aforesaid judgment, 
(J. J. Oarrington being insolvent,) alleging the same belonged 
to him, the plaintiff. The defendant admitted, that at the date 
of the deed of assignment he knew the said judgment 
had been sent by J. J. Carrington to Tennessee, for col- [456] 
lection, and was one of the evidences of debt in the hands 
_ of James Carrington. He says, that John J. Carrington, both 

before and after that time, told him,—and he believed the 
statement,—that he purchased for a valuable consideration the 
said judgment of the plaintiff. The defendant averred, that 
he honestly believed that the judgment was passed to him by 
the deed of assignment, executed by J. J. Carrington. Head- 
mitted, that he had received evidences of debt, which included 
that judgment, but he denied that the judgment was the 

[Dev. & Bat. Eq., Vol. 1.—*29.] 
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property of the plaintiffs, at the date of the deed of assignment. 
He insisted, that he was a bona fide purchaser of it, without 
notice of the plaintiff’s claim thereto. 


W. A. Graham, and Waddell, for the plaintiff. 
P. H. Mangum, and Norwood, for the defendants. 


Dantet, Judge, after stating the facts as above set forth, pro- 
ceeded:—There has been a great deal of testimony taken in 
this cause. We have examined it, and are satisfied, that the 
judgment in favor of the plaintiff, against Stephen Clements, 
as mentioned in the bill, was truly the property of the plaintiff; 
and that it had been placed in the hands of John J. Carrington, 
as agent of the plaintiff, to be sent to the State of Tennessee 
for collection. The defendant, by his admissions, had sufficient 
evidence before him to put him upon inquiry, if he had in fact 
advanced or paid at the time a valuable consideration for the 
judgment. But we are of the opinion, that he does not come 
within the principles of the rule, as he in fact was nothing out 
of pocket by the assignment, so far as relates to this judgment. 
The inducement for the assignment was old debts due by Car- 
rington to him, and already incurred liabilities; but no acquit- 
tance was given for the same to Carrington. There was no 
present loss to the defendant in consequence of the assignment. 
The defendant admits that he received the judgment or notes 
which were given for it. The evidence proves, that he was 
compelled to receive this debt and others in horses, and as a 

just loss on the claims. We are of the opinion, (as Oar- 
[457] rington is insolvent,) that the plaintiff is entitled toa 

decree for an account of so much of the judgment as the 
defendant has actually received. It is therefore referred to the 
master of the Court of Equity for the county of Orange, as a 
commissioner to state and report what sum in cash value the 
defendant Horner has received on the said judgment, allowing 
him reasonable commissions for his trouble in collecting that 
sum. 

Per Curiam. Decree accordingly. 


NOTE.—See, accordingly, Holderby vs. Blum, 2 Dev. & Bat. Eq. 51. But see 
Reddick vs. Jones, 6 Ired. Rep. 107, and Ingram vs. Kirkpatrick, 6 Ired. Eq. 462. 
The question is noticed but not decided in Beggarly vs. Gaither, 2 Jones’ Eq. 80. 
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ARCHIBALD BLUE, Administrator of JOHN PATTERSON, Sen., v. DANIEL 
PATTERSON, Administrator of JOHN PATTERSON, Jun. 


A defendant claiming a slave by reason of his having, under a mistake, paid 
for him to A, supposing him to be entitled, must, in a suit by the executor of 
B, under whose will A is clearly entitled, make the administrator of the lat- 
ter a party by cross-bill, before he can avail himself of that defence. 

A will of personalty, regularly proved, cannot be impeached in the court of 
equity, as having been obtained by undue means. 

A verdict and judgment at law for the same property sought to be recovered in 
equity, is no bar, where the plaintiff’s title is purely equitable. 

A possession by the defendant of fourteen years, there being no administration 
upon the estate of the plaintiff’s intestate for the first seven, is not sufficient 
to raise the presumption of abandonment. , 


John Patterson the younger, the son of John Patterson the 
elder, died in the year 1794, possessed of a slave named James. 
He made no will, and left no children; his father, and several 
brothers and sisters, survived him. In the year 1820, the de 
fendant took out letters of administration upon the esta 
received the slave into his possession, and returned an inven 
ry of him. In the same year, the plaintiff took out letters“of 
administration, with the will of John Patterson the elder, an- 
nexed, who died in the year1813. In the year 1827, the plain- 
tiff filed this bill, seeking distribution of the estate of John the 
younger, and praying that the slave James might be surrender- 
ed to him. The defendant, in his answer, set up several de- 
fences, which are all stated in the opinion of the court. 


Badger, and W. H. Haywood, for the plaintiff. 
Winston, for the defendant. 


Dantzt, Judge, after stating the facts, as above set [458] 
forth, proceeded:—The defendant has made several ob- 
jections to the plaintiff’s claim; we will notice them in their 
order. 

First. That the will of John Patterson, Sen., under which 
the plaintiff claims, was obtained by fraud; although he admits 
it has been admitted to probate by the county court. 

Answer, A will cannot be set aside in equity, for fraud or 
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imposition. For, if it be of personal estate, in England, the 
ecclesiastical court has jurisdiction; and if of real estate, a court 
of law, by issue devisavit vel non. 1 Chitty’s E. Dig. 596, 597. 
A court of equity has no jurisdiction to declare what is, or is 
not, a man’s last will. Pemberton v. Pemberton, 13 Ves. 297. 
Therefore this objection is answerable. 

Second Objection. The plaintiff brought suit at law for the 
slave James, and there was a verdict and judgment for the de- 
fendant. 

Answer. The defendant held the slave as administrator of J. 
Patterson, Jun., in trust for the plaintiff; and a court of law has 
no jurisdiction of trusts. The plaintiff’s remedy was only in a 
court of equity. The judgment at law is no bar here, as the 
court of law had no jurisdiction of the subject-matter. There- 
fore this objection is overruled. 

Third Objection. The slave belonged to the brothers and sis- 
ters of John Patterson, Jun., as his next of kin. 

Answer. The slave belonged, on the death of John Patter- 
son, Jun., to his father, John Patterson, Sen., as his next of kin. 

Fourth Objection. Under the will of John Patterson, Sen., 
the slave James is bequeathed to Duncan Patterson, who was 
the cestut que trust of the plaintiff. That Duncan Patterson, 
pretending to be the administrator of John Patterson, Jun., 
(though in fact he was not,) sold the slave James, with the view 
of making a distribution of the money among the brothers and 
sisters of John the younger, who, as he and the defendant then 
thought, were his next of kin. That the defendant purch 
the slave at the sale, at a full and fair price; and has paid, by 
the consent and order of Duncan Patterson, to each of the bro- 

thers and sisters, their shares of the purchase-money, ex- 
[459] cept the share of Duncan Patterson, who proposed that 

payment of that should be delayed until a future final 
settlement of all their business should take place. It would, (he 
says,) be against conscience, pow to compel him to account for 
the slave for the use of Duncan Patterson’s estate. 

Answer. First: The defendant has made no proof that he has 
paid the purchase-money. Secondly: Duncan Patterson being 
dead, and his administrators not being before the court, the de- 
fendant not having filed a cross-bill for that purpose, we cannot, 
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under the present state of the pleadings, take any notice of this 
part of the defence, for the want of proper parties to contest it. 

But the decree in this suit cannot preclude the defendant 
from availing himself of the same matter in a bill against the 
present plaintiff, and the representative of Duncan. 

Fifth Objection. The defendant says, that he took possession 
of the slave as his own property, soon after the death of his fa- 
ther in 1813, and has held him as such ever since. He con- 
tends, that lapse of time should restrain the court from giving 
the plaintiff any relief. 

Answer. Before the year 1820, there was no person author- 
ized to bring suit; administration on the estate of J. Patterson, 
Sen. was granted to the plaintiff in that year; and in that year 
the defendant administered on the estate of John Patterson, 
Jun., and returned an inventory, including the slave James, as 
the property of his intestate. The bill was filed in 1827. There 
had but seven years elapsed, after a proper person was author- 
ized to sue, before filing of the bill. This length of time never 
could be considered, in this court, as an objection to a defend- 
ant’s executing an express trust. We think this objection must 
be overruled; and upon the whole case, we are of the opinion, 
that the defendant must be decreed to deliver up to the plain- 
tiff the slave James, and account for his hires and profits. 

Per OveraM. Decree accordingly. 


NOTE.—As to the question of parties, see Gordon vs. Holland, 3 Ired. Eq. 362; 
Vanhorn vs. Duckworth, 7 Ired. Eq. 261, Castel vs. Strange, 1 Jones’ Eq. 324. 
As to the lapse of time, see State vs. McGowen, 2 Ired. Eq. 9, and Davis vs. 


Cotton, 2 Jones’ Eq. 430. 





WILLIAM H. DAVIS v. CHARLES R. HOWCOTT et Uxor, et al. [460] 


Where a testator devises as follows: ‘I devise to my wife the use of the lands 
and buildings whereon I now live, for and during the term of her natural 
life; and after her death, it is my will and desire that the said land, &c. shall 
be sold by my executors, and at their discretion; and the proceeds thereof be 

equally divided between my four children, or the survivors of them,” and be- 

fore the death of the widow, she and the executors, upon petition, procured 
the land to be sold by the clerk and master, under an order of the court of 
equity, and the purchase money was paid to him, and never came to the use 
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of the children: Jt was held, that the latter were not barred of their legal title 
to the land. 

Whether a power of sale, after the death of a tenant for life, can be well exe- 
cuted before that event. Qu? But certainly it cannot when the words “after 
the death” apply to the sale, and are not intended as a mere limitation of the 
estate for life. 

The uncontested insolvency of an intestate does not entitle his administrator to 
costs. 


Andrew Knox, by his last will and testament, duly executed 
to pass lands, devised as follows: “I give, devise, and bequeath, 
unto my beloved wife, Sarah Penelope Knox, the use of the 
land and buildings whereon I now live, for and during the term 
of her natural life; and after her death, it is my will and de- 
sire, that the said land and buildings shall be sold by my exe- 
cutors, and at their discretion; and the proceeds thereof to be 
equally divided between my four children, or the survivors of 
them, say Lavinia Matilda, Andrew, Nathaniel B., and Louisa 
Matilda Knox, and their heirs forever.” Of this will, he ap- 
pointed his wife Sarah, Nathaniel Bond, and Ambrose Knox, 
executors; the two latter of whom, after the death of the testa- 
tor, proved the will; but the widow neither qualified nor acted 
as executrix. At the April Term 1830, of the Court of Equity 
for the county of Chowan, the widow and the executors filed a 


petition, ex parte, in which they set forth these facts; and fur-. 


ther represented, that the land attached to the dwelling-house 
consisted of ten acres only: that the petitioner Sarah, (the wid- 
ow,) did not intend to reside there: that the rent of the premi- 
ses would not equal the interest on the sum for which they 
might be sold; and that the premises, if rented out, would un- 
avoidably be much injured: that the petitioners were desirous 
that the premises should be sold, before the expiration of the 
life-estate of the petitioner, Sarah: that the purchase-money 
might be put at interest, to be paid to her during life, and the 

principal thereof secured to be paid to the other peti- 
[461] tioners, for the benefit of the children, at the expiration 

of the life-estate; but that as the rights of infants were 
concerned, they were unwilling to make the sale, without the 
aid of the court; and thereupon they prayed that a sale of the 
premises might be made, and the purchase-money so secured, 
that the interest thereof might be paid to the widow during her 
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life, and the principal, at her death, to the other petitioners, for 
the benefit of the children, the devisees named in the will. 
From the defective memoranda of the proceedings of the court, 
it was to be collected that some order for a sale was made, in 
pursuance of this petition: that the sale was conducted by the 
clerk and master: that he reported to the court at a subsequent 
term, that a sale had been made to Hugh B. Knox, at the price 
of $2500, on a credit of six, twelve, and eighteen months; and 
the sale so reported, was confirmed by the court. No direc- 
tions were given how the amount of the purchase-money should 
be secured, nor to whom it should be paid: no order was made 
for collecting the purchase-money. 

No further proceedings were ever had by the court, nor by 
the executors, in relation to the subject-matter. The proofs and 
admissions of the parties also showed that Hugh B. Knox, the 
purchaser, when he bid off the property, gave his promissory 
notes to the clerk and master for the price, and took from him 
& paper-writing certifying that he, Knox, had become the pur- 
chaser at the sale, had given notes for the purchase-money, and 
that he, the clerk, would make a title at any time. It also ap- 
peared that Knox paid off these notes to the clerk, who has 
since died, and died insolvent. Two of the children of Andrew 
Knox, the testator, had also died; and in April 1825, Sarah 
Penelope Knox was appointed guardian to Andrew Knox and 
Louisa Matilda, the surviving children. In April 1826, the 
sheriff of Chowan county having an execution against Sarah 
Penelope Knox, by her directions, and in her name, applied to 
the son of the late clerk and master, who was also his executor 
and successor in office, and obtained from him $1253 42, part 
of the money so paid by Hugh Knox, which was appro-. 
priated to the discharge of the execution. This payment [462] 
to her order was made under a declaration, that in strict- 
ness she was not entitled to the money, but that the risk of 
making it would be guarded against by an indemnity. Sarah 
Penelope Knox had died also insolvent. Hugh Knox also died, 
without having obtained a deed for the land, and at an execu- 
tion sale against his heirs at law, the plaintiff purchased his 
estate in the said land, and received a conveyance therefor from 
the sheriff. Andrew Knox, and Louisa Matilda Knox, who 
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has intermarried with Charles Howcott, afterwards instituted 
an action of ejectment against the plaintiff, to recover the land. 
In the course of the suit, the plaintiff obtained a release and 
conveyance, from Andrew Knox, of his undivided share in the 
premises; but being unable to make an effectual defence against 
Howcott and wife, a judgment was rendered against him as to 
their moiety. The plaintiff then filed this bill against them, 
and the executors of Andrew Knox, the testator, and the ad- 
ministrator of Sarah Penelope Knox, praying that the executors 
might be decreed to make him a title; and for an injunction 
against Howcott and wife; and for general relief. The injunc- 
tion was granted on filing the bill, and had been continued un- 
til the hearing of the cause. 


Kinney, for the plaintiff. 


Devereux, for Howcott and wife. 


Gaston, Judge, after stating the case as above, proceeded as 
follows:—The ground on which the plaintiff rests his claim to 
the aid of the court, is, that by his purchase at the execution 
sale, he acquired the estate of the late Hugh B. Knox, who by 
virtue of his purchase at the sale of the clerk and master, and 
of the payment of the purchase-money, was, in equity, the 
owner of the land in dispute. If both these positions can be 
sustained, it is not easy to see why the plaintiff did not resist 
the recovery of Howcott and wife at law. The sale to bim, if 
valid, is made so by our act of 1812, which passes to the pur 

chaser not only the equitable interest of the cestui que 
[463] trust, but the entire legal estate of the trustee. But as 

this objection has not been raised on the pleadings, and 
even had it been raised, the plaintiff might yet have been jus- 
tified in asking for assistance in having his title established and 
cleared from doubt, and as the injunction might be sustained 
as incidental to the main relief, we have not permitted our- 
selves to be arrested by it in the consideration of the case. 
Many objections were taken in argument to the regularity of 
the proceedings under which the plaintiff purchased at the exe- 
cution sale, some of which objections it would be difficult to 
get over, but we forbear from examining them, because, assum- 





DECEMBER TERM, 1836. 


Davis v. Howcott. 








ing that they are all unfounded, and that the plaintiff by that 
purchase acquired the estate of Hugh B. Knox, we are unable 
to see that Hugh B. Knox had any estate, or any right in equity 
to demand that conveyance or appointment, from the executors 
of Andrew Knox, which the plaintiff seeks as his assignee. 

The will of Andrew Knox contained no devise of the legal 
estate of the land in question, except to his wife for the term 
of her life; a naked power, wholly without an interest, was 
thereby granted to his executors, and the land descended to his 
children and heirs at law, subject to the estate for life, and 
liable to be divested, when the power so given should be validly 
executed. An appointment by the executors, pursuant to the 
power, would operate as the designation of a person to take 
under the will, and the ulterior legal estate would then pass to 
the appointee, as the devisee of the testator. It is perfectly 
clear that the executors cannot be compelled to do any act 
which is not warranted by the scope of the power confided to 
them. Their sole authority is derived from the testator; what 
he has empowered them to do, they may do; if they refuse, 
they may be compelled; if they have done it, but uncon- 
scientiously withhold the formal evidence of the act, it may be 
extorted from them. The question presents itself, have the 
executors sold the tract in question to Hugh B. Knox, con- 
formably to the trust reposed in them? If they have, he, and 
those who may represent him, have a right to demand such a 
deed as shall authenticate the sale, and complete the title to 
the land. 

It is a doubtful point upon the authorities, when there [464] 
is a devise to one for life, and that after bis decease the 
land shall be sold, whether a sale can be made until after the 
decease of the tenant for life. However this may be, when an 
intent may be collected, that the testator did not mean by the 
words, after the decease of the tenant for life, to limit and post- 
pone the time of the sale, but only to mark the determination 
of his estate, (see Hargrave’s note to Oo. Lit. 113, and Vredale 
v. Vredale, 3 Atk. 117,) we think that in this case, such an in- 
tent is repelled by the direction given with respect to the ap- 
plication of the proceeds of the sale. The testator, after the 
devise for life, expresses his wish that the land should be sold, 
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and the proceeds divided among his four children, or the sur- 
vivors of them. It is admitted by the counsel on both sides, 
and the pleadings proceed upon the understanding, that such 
is the legal interpretation of the will, (therefore itis that the 
representatives of the deceased children are not brought before 
the court,) that by survivors are meant those living at the death 
of the tenant for life. The sale directed, is for the purpose of 
dividing among these children the value of that which is itself 
unsusceptible of partition. If all these children had died be- 
fore their mother, he unquestionably did not direct that a sale 
should then be made. The power was a trust to be called into 
action only for the benefit of the cestui que trusts. If but one 
child had survived the tenant for life, the executors might well 
have hesitated in undertaking to make asale. The late case 
in the Court of Exchequer, in England, referred to by Mr. 
Sugden, in his Treatise on Powers, (first American, from the 
3d London edition, 273,) is a direct authority in point. 

If this difficulty could be removed, another presents itself, 
which, in our opinion, is conclusive—the executors did not sell 
to Hugh B. Knox. We do not rely now on the forms with 
which the pretended sale was conducted, irregular and extra- 
ordinary as they were, but upon the fact that the alleged price 
was never paid to the executors, or to any person authorized 
to receive it. Whatever a court of equity, by virtue of its con- 

trolling and conservative power over the interests of in- 
[465] fants, may order in regard to the disposal or change of 

their property, it acted in no such character here. The 
infants were in no way before the court. Their rights were not 
represented; no decree was rendered, or could have been 
rendered, changing those rights; the petition was wholly an e 
parte one, by the widow who held the life-estate, and the exe- 
cutors who had a power of sale under the will. The court could 
not enlarge, change or modify that power, in any respect. 
The sale, whether made with or without the sanction of the 
court, could be rightfully made only by the executors. If they 
employed the clerk and master to set up the property at auc- 
tion, the bidding might be regarded as one at their auction. 
If he received the money as their agent, for that purpose ap- 
pointed, it would have been areceipt by them. But the whole 
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character of the transaction shows that this was a pretended 
sale by the clerk as a judicial sale, and that the receipt of the 
money by him was by color of his authority as clerk. The 
certificate given to Knox is signed by him as clerk and master, 
recites a sale made by him under a decree, and obliges him to 
make a deed whenever demanded. A report of the sale is 
made by him in his official character; and by an order of court 
he is compensated for his services in conducting the sale, as 
such. Had the sale been valid as a judicial sale, the clerk and 
master would not then have been authorized to receive the 
money, without an order of the court to collect it—and the pur- 
chaser wishing to pay, in such a case, before an order to col- 
lect, can only save himself from hazard, by obtaining permis- 
sion to pay it into court. No title can be made until the court 
authorizes it; and the court will not direct a conveyance before 
it ascertains that the money is effectually secured for all those 
who may thereafter become entitled to it. If the master, as 
master, could sell, the payment of the price to him, under these 
circumstances, unless the money afterwards reached the hands 
of those to whom it belonged, would not pass the equitable es- 
tate in the subject-matter of the purchase. Still less could it 
have that effect, when the master had no authority even to 
make the sale. 

The case may be a hard one upon Hugh B. Knox, or [466] 
on the plaintiff, who claims to have succeeded to his 
rights. Nothing appears to raise a suspicion that he did not 
act in good faith. But we cannot make a decree to divest the 
heirs of Andrew Knox of the inheritance which descended to 
them from their father, unless the sale has been made, which 
he authorized by his will. In equity, there is no sale, without 
payment of the purchase-money. By the misplaced confidence 
_ Of the alleged purchaser, instead of this money having been 
paid to those who were interested to receive it, and secured to 
the intended objects of the testator’s bounty, one-half of it has 
been pocketed by the insolvent clerk, and the other half ap- 
propriated to the personal necessities of the insolvent widow. 
The injunction must be dissolved, and the bill dismissed with 
costs, as to the defendants, Howcott and wife: as to the other 
defendants, the bill is to be dismissed, but without costs. The 
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executors have come before the court under very unfavorable 
circumstances. The misconduct of the widow deprives her es- 
tate of a right to remuneration for the expenses of this litiga- 
tion; and an administrator who relies upon the insolvency of 
his intestate, and where that insolvency is not contested, is not 
on that account entitled to costs in equity. Adair v. Shaw, 1 
Sch. & Lef. 280; Vredale v. Vredale, 3 Atk. 119; Humphrey 
v. Morse, 2 Atk. 408. 
Pgr CurtaM. Bill dismissed. 


NOTE.—In the case of Smith va. McCrary, 3 Ired. Eq. 204, it was held, that 
when land is devised by a will to be sold, after the death of the person to whom 
it is devised for life, and the money arising from the sale to be divided among 
certain ulterior legatees, equity treats the land as personalty, and, if one of those 
devisees should die before the expiration of the life estate, his or her share of 
such proceeds, being a vested interest, would go to his or her personal represent- 
ative, and be disposed of as personal property. See also Brothers vs. Cartwright, 
2 Jones’ Eq. 113, and the note to Newby vs. Skinner, post 488. In the same case 
it was decided, that where a will does not direct in express terms by whom 8 
sale of land, directed to be sold, is to be made, it is in the power, and it is the 
duty, of the executors who qualify, or the survivor of them, or the administrator 
with the will annexed, to make the sale. See the 34th section of the 46th chap- 
ter of the Revised Statutes, which is to be found in the Revised Code, ch. 46, 
sec. 40. 
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In England, a limitation over upon a bequest of personalty, in case the first 
legatee ‘‘shall die without leaving any issue” is good. The same words in a 
devise, either reduces an estate in fee to one for life, or enlarges an estate 
for life to an estate-tail. In this State, since our act of 1784, abolishing en- 
tails, the same construction is put upon the words in both cases. The words, 
‘‘without leaving issue or children,” clearly confine the time to the death of 
the legatee. 

The first taker has always been held to be a trustee for the executory devisees. 


Jacob Clapp died in the year 1826, having made and pub- 
lished his will, by which he devised his land to his two 

[467] sons, and bequeathed pecuniary legacies to his two 
daughters. To all these provisions he added the follow- 

ing limitation: “It is my will, that if any of my children die 
without leaving issue or children, that what I have given them 
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shall return, or its value, and be equally divided among all my 
children.” 

The defendant married one of the daughters, and received 
her legacy. She died without leaving children surviving her. 
The plaintiffs were the other children of the testator; and the 
bill set forth the above facts, and prayed an account and pay- 
ment of the legacy. 

The defendant, in his answer, insisted, first, That the legacy 
belonged absolutely to his wife, the limitation over being too 
remote. Secondly, That if in this he was mistaken, that the 
plaintiffs had a plain remedy at law, and ought not to have 
filed this bill. His Honor Judge Srrrze, at Guilford, on the 
last Circuit, pronounced a decree, according to the prayer of 
the bill; and the defendant appealed. 


No counsel appeared for the plaintiffs. 


[redell, for the defendant. 


Danii1, Judge, having stated the facts as above, proceeded: 
In the first place, the will having been made before our act 
of Assembly of 1827, (c. 7,) was passed, is not to be construed 
by it, but is to be construed by those rules of law, relative to 
the subject-matter, as they existed before the passage of that 
act. The subject of the suit being personal property, the limi- 
tation over to the plaintiff would be good as an executory de- 
vise, by force of the words, “if any of my children shall die 
without leaving issue,” if the additional words, ‘‘or children,” 
had not been inserted; for these words shall be, as to personal 
estate, construed to mean a dying without leaving issue at the 
death of such child: the reason of which difference, in case of 
personal property, is in order to support the devise over, which 
otherwise would be too remote. The reason wherefore, in Eng- 
land, in the case of a devise of lands to one, and if he die with- 
out issue, or without leaving issue, shall reduce or en- 

large his estate to an estate-tail, is, because they are [468] 
supposed to be inserted in favor of the issue, that they 

may have it, and the intent of the testator may take place by 
creating an estate-tail. Thus we see the reason, why a differ- 
ent construction is there put upon the same words in a will, 
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where they relate to different species of property. orth v. 
Chapman, 1 P. Wms. 663; Dansey v. Griffith, 4 Maule & Selw. 
62; Orooke v. De Vandes, 9 Ves. 197, 203; 2 Thomas’ Coke, 
762. In this State, since the act of 1784, there cannot be an 
estate-tail; the same construction is put on words like these in 
devises of real property, as in England obtains on bequests of 
personalty. Jones and Wife v. Spaight, 1 Car. Law Rep. 544. 
As to the second objection: Without stopping to inquire whe- 
ther the plaintiff could recover in assumpsit at law, this court 
has always held the first taker, in a case like this, to be a trus- 
tee for the executory devisees, when the contingency happened 
which caused these legacies to vest; and a court of equity, once 
having the jurisdiction, does not lose it by its being also as- 
sumed by a court of law. We are of the opinion, that the de- 
cree in the Superior Court of Equity was correct; and the same 
must be affirmed, with the cost of this court. 
Per Curiam. Decree affirmed. 


NOTE.—See Rice vs. Satterwhite, ante 69, and the cases referred to in the note 
thereto. 
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MEMORANDUM. 


At the late Session of the General Assembly, Frepzricx Nasu, 
Esq., of the county of Orange, Jonn D. Toomer, Esq., of the 
county of Cumberland, Joun L. Bamey, Esq., of the county of 
Pasquotank, and Ricumonp M. Pearson, Esq., of the county of 
Davie, were elected judges of the Superior Courts of Law and 
Equity for this State; the three first, in the places of judges 
Norwoop, Strange, and Donne.t, resigned; and the last, to 
supply the office rendered necessary by the creation of an ad- 
ditional judicial Circuit. 








